
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/25/21 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to September 22, 2021 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA C 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY CONTRA COSTA COUNTY FLOOD CONTROL 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to September 22, 2021 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01837 
CASE NAME: HAWKINS VS. GOMEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment by defendant Contra Costa County 

(the "County"). For the reasons stated, the Court continues the hearing on the motion 

to 9:00 a.m. on November 17, 2021 to allow Plaintiff to conduct additional discovery pursuant to 

Code of Civil Procedure § 437c(h). Plaintiff's opposition to the motion for summary judgment 

shall be filed no later than November 3, 2021, any reply to the opposition shall be filed by 

November 12, 2021, and courtesy copies of all papers shall be delivered to Chambers 

concurrent with the filings. 

Background 

Plaintiff alleges he was struck by a vehicle driven by defendant Mr. Gomez while riding his 

bicycle uphill on Pleasant Hill Road after dark. He has also sued defendant Contra Costa 

County, alleging "poor street lighting, the dangerously deteriorated and defective condition for 

nighttime traffic, and lack of warning signs" contributed to the accident. (Grindstaff Decl. in Opp. 

to MSJ ¶ 4, p. 2, ll. 13-14.)  

The County filed a motion for summary judgment on June 3, 2021. On August 5, 2021, before 

the opposition deadline, Plaintiff filed an opposition requesting a continuance of the motion for 

90 to 120 days to allow Plaintiff to conduct additional discovery. He contends that "essential 

evidence and facts may exist" to justify opposition to the County's motion that Plaintiff has not 

yet been able to obtain. (Opp. pp. 1-2.) The motion is supported by a declaration of Plaintiff's 

counsel Ms. Grindstaff. 
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Standards for Continuance of Summary Judgment 

Under Code of Civil Procedure § 437c(h), "If it appears from the affidavits submitted in 

opposition to a motion for summary judgment or summary adjudication, or both, that facts 

essential to justify opposition may exist but cannot, for reasons stated, be presented, the court 

shall deny the motion, order a continuance to permit affidavits to be obtained or discovery to be 

had, or make any other order as may be just." (Code Civ. Proc. § 437c(h).) If the showing 

required under Code of Civil Procedure § 437c(h) is made, relief is nearly mandated because 

the stakes in a summary judgment motion are so high. (Chavez v. 24 Hour Fitness USA, Inc. 

(2015) 238 Cal.App.4th 632, 643; Insalaco v. Hope Lutheran Church of West Contra Costa 

County (2020) 49 Cal. App. 5th 506, 517, 519 [even if there is lack of diligence by the party 

seeking the continuance, "the court's discretion to deny a continuance is strictly limited."].)  

The declaration in support of a continuance under Code of Civil Procedure § 437c(h) must 

demonstrate "(1) the facts to be obtained are essential to opposing the motion, (2) there is 

reason to believe such facts may exist, and (3) the reasons why additional time is needed to 

obtain these facts. [Citations omitted.] The reason for this 'exacting requirement' [citation 

omitted] is to prevent 'every unprepared party who simply files a declaration stating that 

unspecified essential facts may exist' [citation omitted] from using the statute 'as a device to get 

an automatic continuance' [citation omitted]." (Chavez v. 24 Hour Fitness USA, Inc., supra, 238 

Cal.App.4th at 643 [citing and quoting Lerma v. County of Orange (2004) 120 Cal.App.4th 709, 

715, 716].) Even if the opposing party fails to make the showing necessary for a continuance 

under Code of Civil Procedure § 437c(h), the Court may grant a continuance in its discretion if 

good cause is shown. (Lerma v. County of Orange (2004) 120 Cal.App.4th 709, 716.) 

Analysis 

The Grindstaff Declaration and Opposition generally address the three requirements for a 

continuance under Code of Civil Procedure § 437c(h) described in Chavez v. 24 Hour Fitness 

USA, Inc., supra, 238 Cal.App.4th at 643. The declaration identifies facts Plaintiff contends are 

essential to his opposition to the motion and why Plaintiff's counsel believes the facts may exist, 

specifically that a neighboring property owner requested installation of the streetlight near the 

location of the accident. (Grindstaff Decl. ¶¶ 4, 5, 7, 8, 12, 14-19.) The Opposition explains that 

there may be evidence that the request was made and granted because conditions of the street 

at that location were found to be dangerous for traffic without lighting in the area. (Opp. p. 4.) 

To justify the continuance, Plaintiff does not have to demonstrate the evidence he seeks in fact 

exists, only that it may exist. (Dee v. Vintage Petroleum, Inc. (2003) 106 Cal.App.4th 30, 34-35 

["Where the opposing party submits an adequate affidavit showing that essential facts may exist 

but cannot be presented timely, the court must either deny summary judgment or grant a 

continuance. [Citation omitted, emphasis added.]"]; Insalaco v. Hope Lutheran Church of West 

Contra Costa County, supra, 49 Cal. App. 5th at 517.)  

Plaintiff has also explained how the facts and evidence he hopes to obtain may demonstrate 

that a dangerous condition of property existed at the location of the accident to bring this case 

into the exception to the general lack of duty to install street lighting discussed in Antenor v. City 

of Los Angeles (1985) 174 Cal.App.3d 477. (Grindstaff Decl. ¶¶ 4, 5, 7, 8, 12, 14-19; Opp. p. 4.) 
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He has explained that evidence surrounding the request to install a street light near where the 

accident occurred, and PG&E's installation of the light, may provide evidence of "peculiar 

conditions" that make Pleasant Hill Road dangerous for travel without lighting and that may have 

prompted the installation of the street light. (Id. at 483; Opp. p. 4, ll. 7-16.)   

In its Reply, the County contends the evidence Plaintiff seeks will not be sufficient to overcome 

its showing that it is entitled to summary judgment. The County points to the undisputed facts in 

the County's Separate Statement in support of the County's motion for summary judgment 

which negate any dangerous or "peculiar condition" of the roadway where the accident 

happened or other basis for liability against the County, including the absence of prior accidents, 

the nature of the roadway, the lack of duty by the County to install street lights, the lack of 

complaints about the absence of lighting, and the minimal number of prior accidents in that 

location. (Reply, pp. 2-3.) The County highlights Plaintiff has never identified any "peculiar risk" 

regarding the roadway where the accident occurred in any discovery responses. (Reply, p. 5, 

ll.16-27.) The Court, however, cannot conclude that the evidence and facts Plaintiff hopes to 

obtain cannot under any possible circumstance raise a triable issue of material fact such that the 

Court should deny the continuance and grant summary judgment to the County without allowing 

Plaintiff some additional time to obtain this potential evidence to oppose the motion.  

The County also highlights Plaintiff's lack of diligence in pursuing his street light theory, since 

Plaintiff has had information regarding the owner of the street light and the neighboring property 

owner's interest in the light since February 11, 2021. The Court observes that Plaintiff did not 

add PG&E as a defendant for approximately three months after obtaining this information, and 

no response to the FAC has been filed by PG&E to date. Even if Plaintiff has been less than 

diligent, however, the Court's ability to deny a continuance when Plaintiff has made the showing 

under Code of Civil Procedure § 437c(h) is limited. (Chavez v. 24 Hour Fitness USA, Inc., supra, 

238 Cal.App.4th at 643; Insalaco v. Hope Lutheran Church of West Contra Costa County, supra, 

49 Cal. App. 5th at 519.) 

Further, even if, as the County contends, Plaintiff's showing under Code of Civil Procedure 

§ 437c(h) is insufficient, the Court has discretion to continue the hearing under the 

circumstances. As Plaintiff points out, the case has been at issue with the County for 

approximately eight months. The parties have actively litigated the case and participated in 

substantial discovery. Under the circumstances, and given the stakes of a summary judgment 

motion that may end Plaintiff's case against the County, the Court alternatively finds a 

discretionary continuance is warranted to allow Plaintiff to complete discovery he contends may 

yield facts and evidence essential to oppose the motion. 
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 4.  TIME:  9:00   CASE#: MSC19-02005 
CASE NAME: DREXEL VS. IN-N-OUT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment filed by Defendant In-N-Out Burgers. 

For the reasons set forth, the motion is granted. 

Factual Background 

Plaintiff JoDee Drexel sued Defendant In-N-Out Burgers for personal injuries she alleges she 

suffered when she fell on a slippery floor in one of the Defendant's restaurants located in San 

Ramon, California. She alleges a claim for premises liability based on negligence and willful 

failure to warn of a dangerous condition at the restaurant. She contends Defendant negligently 

maintained the premises and failed to place cones to warn customers of the slippery floor when 

Defendant's employees mopped the floor in the location where she fell. (Gebhart Decl. Exh. A 

[Pl. Complaint].)  

Standards Applicable to Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (CCP § 437c(c).) When a defendant 

moves for summary judgment, the defendant bears the burden of producing evidence that 

plaintiff cannot prove one or more essential elements of plaintiff's claim. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but need not, present evidence 

that conclusively negates an element of the plaintiff's cause of action. The defendant may also 

present evidence that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence--as through admissions by the plaintiff following extensive discovery to the effect that 

he has discovered nothing."].)  

A defendant meets its burden on summary judgment "by showing one or more elements of the 

cause of action cannot be established, or there is a complete defense thereto. [Citation omitted.] 

If the defendant makes such a showing, the burden shifts to the plaintiff to produce evidence 

demonstrating the existence of a triable issue of material fact. [Citation omitted.]" (Leyva v. 

Garcia (2018) 20 Cal.App.5th 1095, 1101.) (See also Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 850, 855; CCP § 437c(o)(2).)  "Once a defendant has met its burden of showing 

that a cause of action has no merit, 'the burden shifts to the plaintiff . . . to show that a triable 

issue of one or more material facts exists as to that cause of action or a defense thereto.' 

[Citation and internal quotations omitted.]" (Gafcon, Inc. v. Ponsor & Associates (2002) 98 

Cal.App.4th 1388, 1401.)  

Declarations and other evidence offered in support of a motion for summary judgment are 

strictly construed, while declarations and evidence offered in opposition to the motion are 

liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 

American Standard (2008) 43 Cal.4th 56, 64.) If the evidence before the Court "would allow a 
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reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in 

accordance with the applicable standard of proof," there is a triable issue of fact that precludes 

summary judgment. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

Analysis 

A. Legal Framework of Plaintiff's Claims 

The elements of both negligence and premises liability are "a legal duty of care, breach of 

that duty, and proximate cause resulting in injury." (Kesner v. Superior Court (2016) 1 Cal.5th 

1132, 1158.), 1205.) The California Supreme Court in Ortega v. Kmart Corp. (2001) 26 Cal.4th 

1200 ("Ortega") stated the rule in California that "a store owner is not an insurer of the 

safety of its patrons." (Id. at 1205.) Nevertheless, the store owner owes customers "a duty 

to exercise reasonable care in keeping the premises reasonably safe." (Id.) The Court in 

Ortega summarized what a plaintiff must prove to prevail on a claim for negligence and 

premises liability: 

A plaintiff meets the causation element by showing that 

(1) the defendant's breach of its duty to exercise ordinary care 

was a substantial factor in bringing about plaintiff's harm, and 

(2) there is no rule of law relieving the defendant of liability. 

[Citation omitted.] These are factual questions for the jury 

to decide, except in cases in which the facts as to causation 

are undisputed. [Citation omitted.] 

Because the owner is not the insurer of the visitor's personal 

safety [citation omitted], the owner's actual or constructive 

knowledge of the dangerous condition is a key to 

establishing its liability. Although the owner's lack of knowledge 

is not a defense, "'[t]o impose liability for injuries suffered by an 

invitee due to [a] defective condition of the premises, the owner or 

occupier "must have either actual or constructive knowledge of the 

dangerous condition or have been able by the exercise of ordinary 

care to discover the condition, which if known to him, he should 

realize as involving an unreasonable risk to invitees on his 

premises . . . .' [Citation omitted.]"  

On the issue of the fact of causation, as on other issues essential 

to the cause of action for negligence, the plaintiff, in general, has 

the burden of proof. The plaintiff must introduce evidence which 

affords a reasonable basis for the conclusion that it is more likely 

than not that the conduct of the defendant was a cause in fact of 

the result. A mere possibility of such causation is not enough; 

and when the matter remains one of pure speculation or 

conjecture, or the probabilities are at best evenly balanced, 
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it becomes the duty of the court to direct a verdict for 

the defendant.  

(Ortega, supra, 26 Cal.4th at 1205-1206 [emphasis added].) 

"[N]o inference of negligence arises upon proof of only a fall on defendant's floor." (Sanders v. 

MacFarlane's Candies (1953) 119 Cal.App.2d 497, 500-501.) Rather, "[e]xperience teaches that 

slips and falls are not so likely to be the result of negligence as to justify a presumption to that 

effect. . . . This is true even when the fall is associated with a slippery object, because objects all 

too often appear on floors without sufficient explanation. For this reason, 'something slippery on 

the floor affords no res ipsa case against the owner of the premises, unless it is shown to have 

been there long enough so that he should have discovered and removed it.' [Citation omitted.]" 

(Brown v. Poway Unified School Dist. (1993) 4 Cal.4th 820, 826.) (See also Vaughn v. 

Montgomery Ward & Co. (1950) 95 Cal.App.2d 553, 556 ["No inference of negligence arises 

based simply upon proof of a fall upon the owner's floor." (Emphasis added.)].) 

Where there is evidence the defendant created the dangerous condition, knowledge of the 

dangerous condition is imputed to the owner. (Hatfield v. Levy Bros. (1941)18 Cal. 2d 798, 806 

["Where the dangerous or defective condition of the property which causes the injury has been 

created by reason of negligence of the owner of the property or his employee acting within the 

scope of the employment, the owner of the property cannot be permitted to assert that he had 

no notice or knowledge of the defective or dangerous condition in an action by an invitee for 

injuries suffered by reason of the dangerous condition. Under such circumstances knowledge 

thereof is imputed to him."].) Under Moore v. Wal-Mart Stores, Inc. (2003) 111 Cal.App.4th 472, 

however, even if a store adopts a particular "mode of operation" which might give rise to a 

dangerous condition, "a store owner's choice of a particular 'mode of operation' does not 

eliminate a slip-and-fall plaintiff's burden of proving the owner had knowledge of the dangerous 

condition that caused the accident." (Id. at 479.)   

1. Material Facts Not In Dispute 

 

To demonstrate its right to summary judgment, Defendant relies on two primary sources of 

evidence: (1) Plaintiff's statements and admissions at her deposition and in her responses to 

interrogatories, and (2) the declaration of Defendant's Risk Management Officer John Mark 

Jennings with surveillance videos from the store showing the period preceding, including, and 

following the incident.  

The parties do not dispute a number of material facts. Plaintiff and her companion arrived at 

Defendant's Store 118 at approximately 3:00 p.m. on October 12, 2017, a store she had 

patronized more than 30 times prior to her October 12, 2017 visit. (UMF Nos. 1-4.) Plaintiff did 

not look at the floor when she was walking before she fell. (UMF Nos. 6, 7.) Plaintiff did not see 

any water on the floor when she fell, and did not feel that the floor or her clothing were wet or 

damp after she fell. (UMF Nos. 8-10.) Plaintiff did not see any substance on the floor where she 

fell and does not know what substance was on the floor, and after she fell, Plaintiff did not touch 

the substance she says she slipped on to see what it was. (UMF Nos. 8-14.)  
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2. Defendant's Additional Evidence of Material Facts It Claims Are Undisputed  

 

Jennings has been the Risk Manager for Defendant since January 2020, and in that capacity, 

he is responsible for overseeing the management of claims and incidents by third parties prior to 

litigation as well as the management of lawsuits against the company and has access to the 

records regarding the claims or lawsuits. (Jennings Decl. ¶¶ 2, 9.) When an incident occurs, his 

department accesses the surveillance videos for the store. In this case, his department obtained 

the security camera videos for Store 118 for October 12, 2017 shortly after the incident and 

captured portions of the videos from 3:30 p.m. on that date until after Plaintiff's departure from 

the store. (Jennings Decl. ¶¶ 3-5.)  

Defendant's Separate Statement includes a long list of facts based on what is shown in a DVD 

containing Videos 1 and 2 from the Store 118 surveillance cameras taken on October 12, 2017. 

(Def. UMF Nos. 24-45.) Plaintiff disputes those facts based on her general (and defective) 

objections to the admissibility of the surveillance videos and the Jennings Declaration. Plaintiff 

has identified herself in an image from one of the videos at her deposition, has cited the videos 

in a discovery response, and relies on the content of the videos to dispute some of these facts 

and as the basis for her additional facts which she contends raise a triable issue of fact 

precluding summary judgment. (Gebhart Decl. Exh. B [Drexel Depo. 152:12-24]; Jennings Decl. 

¶¶ 7, 8.i.; Gebhart Decl. Exh. C [Pl. Resp. to Form Interrog. No. 17.0, No. 9, p. 6, l. 3]; Pl. Resp. 

to Def. Sep. Stmt. No. 28; Pl. Addl. Facts [unnumbered, citing B. Drexel Decl. ¶¶ 5, 6 referring to 

content of videos].) (See also Pl. Opp. p. 2, ll. 10-12 ["[t]he floor was slippery as shown by the 

video. . . . [T]his is not a case where there is no photographic evidence of the fall."]; p. 2, ll. 19-

23 [citing video allegedly showing another customer slipping, "direct evidence of no substance 

being placed by another customer or third party, video images showing there were no cones 

putting plaintiff on notice . . ."].)  

Video 1 shows an employee sweeping floors at approximately 3:45 p.m. (Def. Exh. A-1.) At 

approximately 3:49 p.m., two employees of Store 118 begin placing multiple cones at different 

locations around the store. (Def. Exh. A-1.) The videos show a wet mop being applied followed 

by a dry mop by two employees at various locations in the store between approximately 3:50 

and 3:56:13. (Def. Exh. A-1 [mopping visible beginning at approximately 3:52 p.m.], A-2 

[mopping visible beginning at approximately 3:50 p.m.].) The wet and dry mopping in front of the 

customer pickup counter where Plaintiff fell concluded at approximately 3:54:33 p.m. One of the 

videos shows Plaintiff observing the employees moving through the store with cones, including 

a cone placed close to one end of the booth she is occupying, Plaintiff watching the employees 

with the mops, and at one point shortly before her fall, Plaintiff stepping between the mopping 

employees as she exited the restroom. (Def. Exh.A-2, approximately 3:49-3:56 p.m.].)   

The video shows Plaintiff fell in the pathway between the pickup counter and the bench where 

customers were seated waiting to pick up their orders. (Jennings Exhs. B-18, B-19; Video 1 

3:56:16-20.) A yellow warning wet floor cone is visible near one end of the bench where 

customers were seated and which Plaintiff walked past one to two seconds before she fell, 
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though the video does not show a yellow cone at the other end of that path visible at the drink 

station from Plaintiff's angle of approach. (Jennings Exh. B-18; Video 1 3:56:16-20.)  

3. Plaintiff's Opposition and Evidence of the Existence of A Triable Issue of Fact 

  

Mr. Drexel contends he was not served with the videos supporting the motion for summary 

judgment. (B. Drexel Decl. p. 3, fn. 1.) However, the Notice of Lodgment filed by Defendant by 

which the videos were lodged with the Court includes a proof of service on Mr. Drexel as well as 

a copy of the face of the DVD submitted and a still photo of the initial image of each of the two 

videos showing the view from the surveillance camera depicted in each video. The Notice of 

Lodgment shows it was served on Mr. Drexel on May 7, 2021. Mr. Drexel's declaration indicates 

four videos were produced to him by Defendant in discovery, and his description of the views 

from the surveillance cameras shown on two of the videos included in Defendant's evidence 

(Jennings Exh. A, attached to Defendant's Notice of Lodgment) are consistent with the 

descriptions of the two views from the surveillance cameras described in the Jennings 

Declaration. (B. Drexel Decl. ¶¶ 5, 6; Jennings Decl. ¶ 5.) Plaintiff's Opposition to the motion 

was not filed until July 28, 2021, and Mr. Drexel does not state he requested a copy of the DVD 

in that two and a half month period, nor does Plaintiff contend she was unable to respond to the 

motion on the merits because of the alleged lack of service of the DVD. To the contrary, Plaintiff 

relies heavily on the contents of the two videos in her Opposition to the motion. (See, e.g., Opp. 

p. 1, ll. 22-25.) Plaintiff's additional facts in opposition to the motion are primarily based on her 

counsel's observations from his review of those same videos. (Pl. Addl. Facts citing to Drexel 

Decl. ¶¶ 5 and 6.)  

Plaintiff contends the videos show nothing was deposited on the floor by any customer or third 

party. (Pl. Addl. Facts p. 8, ll. 9-10, citing B. Drexel Decl. ¶ 6.) Plaintiff states in her deposition 

that she believes she slipped on something "like grease or something." (Gebhart Decl. Exh. B 

[Drexel Depo. 39:1-5; 40:6-14].) Plaintiff also cites an internal employee training manual which 

includes one page describing floor cleaning and cone procedures employees should follow with 

a revised date in 2015. (B. Drexel Exh. C, p. 10.) The manual provides that the employees apply 

a wet mop with cleaning solution followed by a dry mop. (B. Drexel Exh. C, p. 10, ¶¶ 3, 4.) 

Plaintiff argues that Defendant's employees did not follow the floor cleaning provisions of 

Defendant's internal employee manual by not cleaning the mop frequently and by not putting 

cones in the locations specified by the manual. (B. Drexel Exh. C, p. 10, ¶¶ 3, 4.)  

Plaintiff also contends that one of the videos shows that another customer, a young man in a 

blue shirt, slipped in a different part of the store after the floor in that area had been mopped. 

(Pl. Addl. p. 8, ll. 12-13; Gebhart Decl. Exh. B [Drexel Depo. 33:9-16]; B. Drexel Decl. ¶ 6, p. 3, 

ll. 13-15.) The statement is unsupported by reference to the specific portion of the videos 

Plaintiff contends shows this alleged slip. To the extent Plaintiff has failed to identify the portion 

of the video she contends shows this slip, Mr. Drexel asserts not all images are date and time 

stamped. The Court's review of the two videos on Windows Media Player shows a continuous 

date/time stamp running on the upper left hand side of each video for the duration of the videos, 
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unless the mouse or cursor is moved in a manner that displays a different view without the 

date/time stamp.  

There appears to be no genuine dispute as to the authenticity of the videos on which both 

parties are relying in support of their respective positions. The parties agree that the videos are 

what they purport to be, namely, the surveillance videos from two surveillance cameras at Store 

118 taken on October 12, 2017 when Plaintiff was dining, including the time preceding, 

including, and following her accident. (See Evid. Code §§ 1400, 1401, 1414.)  

The videos are adequately authenticated, and the Court considers them in ruling on the motion. 

The Court considers the contentions and observations of what each of the parties claim the 

videos show, however, as argument based on the video evidence. 

  B. Existence of A Dangerous Condition of Property Created by Defendant 

Plaintiff's Complaint alleged that "plaintiff slipped on floor which was slick from just being 

mopped" and that she "hydroplaned on the surface." (Gebhart Decl. Exh. A [Compl. Attachment 

p. 4, ¶ Prem. L -1].) Her interrogatory responses similarly state "Defendant's mopped creating 

the slippery condition of the floor that caused her to hydroplane" and that the employees 

"knew the solution they placed on the floor was slippery." (Gebhart Decl. Exh. C [Form Interrog. 

Resp. No. 17.0 Nos. 2, 5; see also Nos. 3, 4 [the floor was slippery and she hydroplaned].) 

The ordinary meaning of the verb "hydroplane" according to the Merriam-Webster Dictionary is 

"to skim on water" or "especially, of a vehicle: to skid on a wet surface (such as pavement) 

because a film of water on the surface causes the tires to lose contact with it." (See 

https://www.merriam-webster.com/dictionary/hydroplane (8/17/2021).) The undisputed 

evidence, including in particular Plaintiff's deposition testimony, demonstrates she did not 

observe that the floor was wet, that there were no puddles of water, and that the floor was not 

wet or damp when Plaintiff slipped, which negates her claim she "hydroplaned" on a wet floor 

caused by Plaintiff's mopping. (UMF Nos. 8-10; [Drexel Depo. 38:21-24 ["there was no water"]; 

39:1-6 ["there wasn't puddles of water on the floor"]; 39:22-24 [there was no point in time 

Plaintiff noticed "that the floor was wet or damp"].) 

Since Plaintiff admits the floor was not wet or damp, she advances the theory that she slipped 

on something "like grease" and that either the cleaning did not remove the unidentified 

substance or the cleaning may have deposited the unidentified substance. (Gebhart Decl. Exh. 

B [Drexel Depo. 39:1-6].) But Plaintiff did not see or feel a substance when she fell, and Plaintiff 

does not know what she fell on. (Gebhart Decl. Exh. B [Drexel Depo. 40:6-14; 44: 11-15].)  

This case is very close to the facts of Buehler v. Alpha Beta Co. (1980) 224 Cal.App.3d 729 

("Buehler") cited by Defendant, in which the plaintiff slipped and fell in a market. The Court of 

Appeal affirmed summary judgment in favor of the market. Plaintiff in that case asserted two 

theories: that there was an unknown substance on the floor, or that the floor had been 

improperly waxed. The Court upheld summary judgment for the property owner based on the 

plaintiff's testimony in which she admitted she had no idea what caused her to fall and that there 

was no evidence of debris on the floor. (Id. at 734.) An independent witness who observed the 

fall and was near when the plaintiff fell testified she did not find the floor slippery. (Id.) The Court 
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also held the plaintiff's argument that the floor was improperly waxed was insufficient to create a 

triable issue of fact because "[t]o establish negligence it is necessary to link the existence of an 

improperly waxed floor to the creation of an inappropriately slippery floor." (Id.) The Court 

concluded, "Conjecture that the floor might have been too slippery at the location where 

appellant happened to fall is mere speculation which is legally insufficient to defeat a summary 

judgment. [Citations omitted.]" (Id.)  

The fact that Plaintiff slipped is not evidence that there was a dangerous condition for purposes 

of negligence and premises liability. (Buehler, supra, 224 Cal.App.3d at 734; Vaughn v. 

Montgomery Ward & Co., supra, 95 Cal.App.2d at 556; Brown v. Poway Unified School Dist., 

supra, 4 Cal.4th at 826.) Defendant has shown by undisputed evidence that the floor where 

Plaintiff slipped was cleaned with a wet mop followed by a dry mop, and that the floor was not 

wet or damp where Plaintiff fell, as Plaintiff herself has conceded. The videos show a number of 

other customers walked over the same floor area and other areas of the floor that had been 

cleaned and dry mopped without slipping. Plaintiff has not supplied any reference to the video 

number, the camera view, or the time stamp of the portion of the video she contends shows a 

man in a blue shirt slipping in a different part of the floor area, but the fact a customer appeared 

to slip elsewhere for an unknown reason does not present evidence of a triable issue of fact that 

the floor where Plaintiff fell was in a dangerous condition.  

There is no evidence the cleaning of the floor created the dangerous condition of a "grease like" 

foreign substance being deposited on the property, only Plaintiff's speculation or conjecture. 

She has not presented evidence that a foreign substance was on the floor, other than the 

cleaning solution, which was apparently dried with the dry mop, as the floor was not wet or 

damp according to Plaintiff. She has not presented any evidence that the substances in the 

cleaning solution used by Defendant were "like grease." 

Plaintiff argues, without evidence except for the fact she fell, that Defendant may have created 

a dangerous condition of the property that caused her to slip by not cleaning the floor in 

accordance with the cleaning instructions in its manual. Plaintiff has cited no authority that the 

failure to follow internal cleaning instructions means that the property owner was negligent and 

breached its legal duty to exercise reasonable care. The videos show that no one else, including 

Plaintiff's companion Ms. Sherrill, who walked over the same floor area, slipped or fell before or 

after Plaintiff's fall.  

Even if Defendant's employees did not follow the terms of the manual, that fact alone does not 

constitute evidence that Defendant's employees did not adequately clean the floor or that they 

deposited a substance on the floor. Plaintiff has admitted that she did not see any substance 

on the floor, and that she did not touch or identify any substance on the floor. She has not 

presented any evidence that there was any substance on her shoes or clothing after she fell. 

Like the plaintiff in Buehler, Plaintiff has offered only speculation and conjecture that there was 

something on the floor that caused her to slip and that Defendant may have deposited the 

unknown material on the floor.   
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Plaintiff cites Travis v. Metropolitan Theatres Corp. (1949) 91 Cal.App.2d 664, for the 

proposition that liability can be imposed where the source of the slippery condition is not known. 

In that case, however, plaintiff presented substantial proof of the existence of a slippery 

substance on the floor (vomit on the floor of a theatre) on which she fell, as well as other proof 

supporting the theatre's negligence and failure to maintain the premises in reasonably safe 

condition, including evidence of time elapsed without the floor being inspected or cleaned and 

prior accidents caused by a similar problem. (Id. at 666-668.)  

Sanders v. MacFarlane's Candies (1953) 119 Cal.App.2d 497 cited by Plaintiff is also 

distinguishable. In that case, there was evidence of a waxy, sticky substance on the floor where 

the plaintiff slipped which she felt on her fingers after the fall. The plaintiff testified when she fell 

her hands stuck to the floor, and one of the sales representatives in the store made a comment 

after plaintiff's fall that suggested other falls had occurred. (Id. at 499.) In Bush v. Parents 

Without Partners (1993) 17 Cal.App.4th 322, a dancer fell on a dance floor where there was 

undisputed evidence the proprietor of the premises had placed material on the dance floor to 

make it slippery for dancing. There was evidence the defendant swept the floor periodically but 

did so negligently, leaving some of the slippery substance still on the floor where plaintiff fell. 

(Id. at 329.) There was also evidence in that case that plaintiff noticed some of the slippery 

substance on her clothing after she fell. (Id. at 325.)   

Like the plaintiff in Buehler, Plaintiff has offered only speculation or conjecture that there was a 

substance on the floor that she slipped on, and that Defendant failed to clean the floor 

sufficiently or the cleaning process deposited that unknown, unidentified substance. As in 

Buehler, Plaintiff does not know what she slipped on; there is no evidence of what she slipped 

on, she has not described any substance left on her shoes or clothing after the fall, or shown 

that there was any substance she touched or observed on the floor when she slipped.  

To find that Defendant may be held liable because Plaintiff slipped in proximity to Defendant's 

mopping the floor without any evidence connecting Defendant's mopping to a slippery foreign 

substance on the floor that caused Plaintiff to fall would in effect make Defendant an insurer of 

Plaintiff's safety in using Plaintiff's premises and impose liability based on res ipsa loquitor, 

contrary to California law. (Ortega, supra, 26 Cal.4th at 1205.) (See also Wascheck v. 

Department of Motor Vehicles (1997) 59 Cal.App.4th 640, 647 ["'When opposition to a motion 

for summary judgment is based on inferences, those inferences must be reasonably deducible 

from evidence, and not such as are derived from speculation, conjecture, imagination, or 

guesswork.' [Citation.]"].) The undisputed facts and evidence demonstrate there is no triable 

issue of fact and that there is no evidence of a dangerous condition of the floor in the location 

where Plaintiff fell. There is no triable issue of fact and no evidence that there was a 

dangerous condition of property known to or created by Defendant which caused Plaintiff to fall. 

Causation can be decided as a matter of law if "on undisputed facts there can be no reasonable 

difference of opinion on causal nexus." (Phillips v. TLC Plumbing, Inc. (2009) 172 Cal. App.4th 

1133, 1139.) 
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 C. Failure to Warn 

An owner of a business property owes its business invitees a duty to exercise reasonable care 

to keep the premises safe or to warn patrons of a latent or concealed peril. (Howard v. Omni 

Hotels Management Corp. (2012) 203 Cal.App.4th 403, 431; Edwards v. California Sports, Inc. 

(1988) 206 Cal.App.3d 1284, 1288.) "[A]s a general rule, a landowner owes no duty to remedy 

or warn of an obvious danger on his or her property." [Citation omitted.] However, "although the 

obviousness of a danger may obviate the duty to warn of its existence, if it is foreseeable that 

the danger may cause injury despite the fact that it is obvious (e.g., when necessity requires 

persons to encounter it), there may be a duty to remedy the danger, and the breach of that duty 

may in turn form the basis for liability." (Martinez v. Chippewa Enterprises, Inc. (2004) 121 

Cal.App.4th 1179, 1185 [quoting Osborn v. Missions Ready Mix (1990) 224 Cal.App.3d 104 

(emphasis original)].) 

Plaintiff cites Williams v. Carl Karcher Enterprises, Inc. (1986) 182 Cal. App. 3d 479 ("Williams"), 

overruled on other grounds, Soule v. General Motors Corp. (1994) 8 Cal.4th 548, addressing the 

duty the owner of the premises owes to its patrons to warn of a dangerous condition of the 

property. In that case, the plaintiff appealed a jury verdict for the defendant, and the Court of 

Appeal reversed for error in the jury instructions which instructed the jury generally on 

negligence but not on a dangerous condition of property. The Court stated: 

Without being instructed in terms of Carl's duty to remedy or warn, 

the jury could not have determined if a dangerous condition 

existed, and if so, whether the warning was adequate to enable 

Williams to foresee the full extent of the hazard. Indeed, if a floor 

is slippery and constitutes a dangerous condition, 

precautionary measures may not necessarily shield the landowner 

from liability. [Citation omitted.] "When required, whether a 

warning is effective to give protection is a jury question. [Citation.]" 

[Citation omitted.] 

(Id. at 488 [emphasis added, quoting Beauchamp v. Los Gatos Golf Course (1969) 273 

Cal.App.2d 20, 27].)  

In Williams, the restaurant's employee mopped a tile floor with a cleaning solution that included 

soap powder and left the solution on the floor to dry naturally and without removing any excess 

soap from the floor. (Id. at 484.) Plaintiff presented evidence that the floor was wet where she 

fell, and that when she got up after the fall, her clothing was wet. (Id.) The plaintiff saw the man 

mopping the floor when she entered the restaurant as well as the caution signs, but when she 

was leaving, the floor was not visibly wet. (Id. at 484, 489.) 

In Williams, the Court found the jury should have been instructed on the issue of the adequacy 

of the warning regarding the dangerous condition. In Williams, however, unlike this case, there 

was evidence that the floor where Plaintiff fell was wet and in fact created a dangerous condition 

causing her to fall. (Id. at 484.) No evidence of a wet or damp floor or any substance on the floor 

exists in this case, facts corroborated by Plaintiff's admissions. In addition, in Williams there was 
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no evidence that the defendant had taken any precautions to eliminate the dangerous condition, 

such as drying the floor, as the expert in that case testified should have been done. (Id. at 485.) 

Here, there is video and testimonial evidence that Defendant's employees use a dry mop to dry 

the floor after cleaning, and Plaintiff admits there were no puddles of water, and the floor was 

not wet or damp.  

Plaintiff has not produced evidence, other than speculation or conjecture, that the mopped floor 

had concealed or latent defects caused by or known to the Defendant, or that a dangerous 

condition of the floor caused her to slip and fall. Based on undisputed facts and the authorities 

set forth above, the fact Plaintiff slipped alone is not enough to demonstrate a dangerous 

condition existed that would have required a warning. Williams does not support Plaintiff's theory 

of liability based on a duty to warn where Plaintiff has not demonstrated the floor constituted a 

dangerous condition or that any dangerous condition of the property caused her to fall. 

Without proof of a dangerous condition that led to Plaintiff's fall, the Court does not need to 

address the sufficiency of any warning regarding the condition of the property 

Plaintiff's Evidentiary Objections to Jennings Declaration 

Plaintiff's evidentiary objections to the Jennings Declaration do not comply with Cal. R. Ct. 

3.1354(b). Among other requirements, each written objection to a declaration must: "(2) State 

the exhibit, title, page, and line number of the material objected to; (3) Quote or set forth the 

objectionable statement or material; and (4) State the grounds for each objection to that 

statement or material." (Cal. R. Ct. 3.1354(b)(2)-(4).) Plaintiff's general statements of objection 

untethered to specific page and line numbers with a quotation of the statements subject to the 

objection and the grounds for the specific objection are defective. The Court declines to rule on 

the written objections presented in violation of Rule 3.1354(b).  

The Court, however, will address the objection to the DVD, Def. Exh. A, containing the two 

surveillance videos. The surveillance videos are the evidence both parties rely on most heavily 

to support their positions, and the Court finds the videos are adequately authenticated by the 

Jennings Declaration and other circumstances supporting the trustworthiness of the evidence, 

including Plaintiff's reliance on the same videos in her Opposition to the motion. "[A] document 

is authenticated when sufficient evidence has been produced to sustain a finding that the 

document is what it purports to be ([Evid. Code] § 1400) As long as the evidence would support 

a finding of authenticity, the writing is admissible." (Jazayeri v. Mao (2009) 174 Cal.App.4th 301, 

321.) (See also Evid. Code, §§ 1400–1401.) 

Evidence Code section 1414 provides, "A writing may be authenticated by evidence that: [¶] (a) 

The party against whom it is offered has at any time admitted its authenticity; or [¶] (b) The 

writing has been acted upon as authentic by the party against whom it is offered." Plaintiff has 

admitted the authenticity of the videos by Plaintiff's acknowledgment that a photo taken from the 

video near the time of the incident showed Plaintiff at the restaurant that day, by Plaintiff's 

testimony concerning events depicted in the video at her deposition, and by her reliance on 
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what the videos show or fail to show as evidence in opposition to the motion for summary 

judgment.  

Defendant's Evidentiary Objections 

Defendant has filed evidentiary objections to the B. Drexel Declaration in proper form in 

accordance with Cal. R. Ct. 3.1354(b)(2)-(4). The Court rules as follows: 

Nos. 1, 2, 3, 6, 7, 8, 13, 14, 15 - Overruled. 

Nos. 4, 5, 9, 10, 11, 12, 16, 17, 18, 19, 20, 21, 22 - Sustained.  

Plaintiff's Exhibits 

Plaintiff's exhibits to the Baron Drexel Declaration are not tabbed as required by Cal. R. Ct. 

3.1110(f)(3) and Local Rule 3.42. Counsel is directed to review these rules and comply with 

them as to any future filings. Failure to do so may result in rejection or disregard of 

nonconforming papers. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-02281 
CASE NAME: STUMPS VS. CITY OF RICHMOND 
HEARING ON PETITION FOR RELIEF FROM GOV. CODE 945.4 REQUIREMENTS 
FILED BY ROBIN STUMPS 
* TENTATIVE RULING: * 
 
           Plaintiff’s motion for a hearing on Plaintiff’s petitions for relief from Government Code 
Requirements is denied.  
 

Plaintiff filed two petitions for relief from filing government claim with a hearing date of 

June 2, 2021. The Court issued a tentative ruling denying both petitions on June 1, 2021 at 

1:30 p.m. The tentative ruling addressed the merits of the two petitions, including considering a 

case first cited by Plaintiff in his reply to the petitions. No one contested the tentative ruling by 

4pm on June 1 and thus the tentative ruling became the ruling of the Court.  

Plaintiff now seeks relief under Code of Civil Procedure section 473(b) seeking 

the opportunity to present oral argument on the petitions for relief from government claim. 

Plaintiff’s attorney includes a declaration where he states he “made a mistake by failing for 

inform the court and counsel for all parties that Plaintiff contested the tentative…” (Doyle decl. 

¶8.) The attorney explains that he “saw several issues in the tentative that were not addressed 

which essentially implied oral argument would occur…” (Doyle decl. ¶9.) The attorney also 

states that the tentative ruling did not state that oral argument would be waived if the ruling 

was not contested.  

Section 473(b) allows for mandatory and discretionary relief. The mandatory relief 

portion of section 473(b) “only applies to a default, a default judgment, or a dismissal.” 
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(The Urban Wildlands Group, Inc. v. City of Los Angeles (2017) 10 Cal.App.5th 993, 996.) 

That is not the situation here.  

Under discretionary relief portion of section 473(b), the Court may “relieve a party or his 

or her legal representative from a judgment, dismissal, order, or other proceeding taken against 

him or her through his or her mistake, inadvertence, surprise, or excusable neglect.” (CCP 

473(b).) This portion of the statute allows parties to seek “relief from the consequences of a 

wide variety of procedural errors committed in the course of an action. Errors held to be 

amenable to section 473, subdivision (b) relief include the issuance of untimely demands for 

expert witness disclosures [citation], erroneous offers to compromise [citation], inadvertent 

dismissals [citation], failures to timely respond to requests for admissions under section 

2033 [citation] and the untimely filing of cost bills [citation]… .” (Maynard v. Brandon (2005) 

36 Cal.4th 364, 372.)  

The Court is not convinced that such relief is appropriate here where Plaintiff was given 

the opportunity to present any legal and factual arguments by filing the petitions and reply briefs. 

The Court reviewed and considered all of Plaintiff’s filings when ruling on Plaintiffs’ petitions for 

relief from the government claim act. Thus, even without oral argument, the Court was able to 

consider the grounds raised in Plaintiff’s petitions and the order the court made was based on 

the full briefing, not on counsel’s failure to contest the tentative ruling.  

Even if the Court has the authority to grant relief under section 473(b) for the failure to 

timely request oral argument, Plaintiff must show that the failure to timely contest the tentative 

ruling was made due to “mistake, inadvertence, surprise, or excusable neglect.” Here, Plaintiff’s 

attorney states that he “made a mistake by failing to inform the court and counsel for all parties 

that Plaintiff contested the tentative…” (Doyle decl. ¶8.) No further explanation for this mistake is 

offered. “Mistake is not a ground for relief under section 473, subdivision (b), when ‘the court 

finds that the “mistake” is simply the result of professional incompetence, general ignorance of 

the law, or unjustifiable negligence in discovering the law … .’ [Citation.]” (Hearn v. Howard 

(2009) 177 Cal.App.4th 1193, 1206; see also, Anderson v. Sherman (1981) 125 Cal.App.3d 

228, 238 [“ ’Although an honest mistake of law is a valid ground for relief where a problem is 

complex and debatable, ignorance of the law coupled with negligence in ascertaining it will 

certainly sustain a finding denying relief. [Citations.]’ ".] The Court finds that Plaintiff’s attorney 

mistake is general ignorance of the law or unjustifiable negligence in discovering the law and 

therefore, this mistake does not meet the standard for discretionary relief under section 473(b).  

Finally, Plaintiff’s attorney states in his declaration that it is his opinion that Local Rule 

3.43(2) is unconstitutionally vague. (Doyle decl. ¶9.) The Court disagrees. In addition, the 

Court’s Local Rule complies with the California Rules of Court, rule 3.1308. And on the website 

where all tentative rulings are posted, it clearly states that “The tentative ruling will become the 

Court's ruling unless by 4:00 p.m. of the court day preceding the hearing, counsel or parties call 

the department rendering the decision to request argument…”  
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Defendant East Bay Regional Parks District’s request for judicial notice is denied 

as unnecessary. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS. MERCEDES BENZ 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to enforce settlement is granted.  Plaintiff shall prepare a Judgment 
consistent with the terms of this ruling and submit it to counsel for the defendants who have 
opposed the motion for approval as to form pursuant to CRC 3.1312. 

 Facts 
 
 This is a lemon law action by plaintiff, Yohann Shah, against three Mercedes Benz 
entities:  Mercedes-Benz USA (“MBUSA”), Mercedes-Benz Financial Services USA (“MBFS”) 
and Sonic Walnut Creek M, Inc. (“MBWC”).  The issue before the court is whether the parties to 
this motion reached a binding settlement agreement through an exchange of emails in April 
2021 and/or plaintiff’s signing of a subsequent settlement agreement and release, or only a 
preliminary agreement that would not be effective until a formal written settlement agreement 
and release was signed by all three defendants, including one that contributed nothing to the 
settlement.  (In their email exchanges, the parties refer to a contemplated “Settlement 
Agreement and Release,” so the court will use that terminology, even though the document 
finally exchanged was entitled “Release and Settlement Agreement.”)  
 
 The facts are as follows.  In approximately January 2021, plaintiff filed discovery motions 
against all three Mercedes-Benz entities.   
 
 Two of the entities, MBUSA and MBFS, substituted in new attorneys, Mike Ayzen and 
Kainoa Alvidiado of the Theta Law Firm, on March 18, 2021 (MBUSA) and April 13, 2021 
(MBFS).  MBWC is represented by its own attorneys. 
 
 On April 14, 2021, Elliott Conn, the attorney for plaintiff, sent an email to Mike Ayzen.  
The email states it is in response to Ayzen’s request for a demand to settle the case.  It recites 
the history of the discovery dispute and how long it has been ongoing.  It then states, “Given this 
failure to comply with the discovery process . . . we feel that there is too much uncertainty to 
agree to a piecemeal settlement.  We are concerned that if we settle with MBUSA, MB Walnut 
Creek will try to blame MBUSA for all of the bad conduct.”   
 
 The email continues as follows: 
 

If MBUSA is truly interested in settlement at this time, we are still 
willing to settle pursuant to our February 3, 2021 demand.  That is:  
$68,500 in damages, inclusive of vehicle payoff, and deletion of 
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the MBFS tradeline on Plaintiff’s credit reports, in exchange for the 
vehicle, plus attorneys’ fees, costs and expenses, of either 
$50,000 or by way of court motion, with Plaintiff designated as the 
prevailing party.”  (Ex. A to Conn Decl.) 

 
 The following day, April 15, 2021, the other attorney for MBUSA and MBFS, Aliviado, 
emailed Conn stating, 
 

Thanks for taking my call just now.  This will confirm that we’re in 
agreement for (1) MBUSA to repurchase Plaintiff’s vehicle for 
$68,500, inclusive of payoff, and (2) for fees, costs and expenses 
to be by motion or by agreement . . . and (3) all subject to a 
release pursuant to which Plaintiff will dismiss the entire action 
and all defendants with prejudice.  I will double check on the credit 
reporting deletion but this shouldn’t be an issue especially where 
you’ve said MBFS has agreed to same in other cases you’ve had.  
(Ex. B to Conn Decl. (emphasis added).)   

 
 On April 18, 2021, Ayzen emailed Conn.  He wrote, “Please confirm that you are taking 
the motions to compel off calendar.  Kainoa [Aliviado] will be sending you a settlement 
agreement shortly.”  (Ex. D to Conn Decl.) 
 
 On April 19, 2021, Conn responded, stating he would take the discovery motions off 
calendar once Ayzen sent him the promised settlement agreement and release.  (Ibid.)  Conn 
requested that document again on April 20, 2021. 
 
 On April 21, 2021, at 10:28 a.m. Conn emailed Ayzen.  He wrote, “Do we have a deal 
or not?  It is quite concerning that after your office wrote saying that we have a settlement . . . 
I was . . . served with a motion to compel arbitration . . .”  (Ibid.)   
 
 Three minutes later, at 10:31 a.m., Ayzen responded stating, “I will send you the 
agreement shortly.  I am in a deposition at the moment.  Yes, we have a deal and MBFS has 
agreed to a deletion of the trade line.”  (Ex. D to Conn Decl. (emphasis added).) 
 
 Several hours later, at 2:04 p.m., Ayzen emailed Conn the settlement agreement.  
He said, “This was put together rather quickly, so it may need a little bit of tweaking, but should 
at least put your mind at ease that we do in fact have a deal.  Please take the motions to compel 
off calendar and confirm.”  (Ex. E to Conn Decl. (emphasis added).)   
 
 Forty-five minutes later, at 2:50 p.m., Conn confirmed “Hearing is off.”  (Ibid.)   
 
 Over the next several days the parties fine-tuned the language of the Settlement 
Agreement and Release, and on April 25, 2021 at 5:17 p.m., Conn returned the settlement 
agreement and release to Ayzen with plaintiff’s signature.  The page he returned contained 
signature lines for all three defendants.  
 
 The court held a Case Management Conference on April 27, 2021.  Its minutes of that 
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conference state, “Counsel report that the case has settled and that they are awaiting signatures 
. . .”   Aliviado requested another minor change toward the end of that day, and Conn returned 
his client’s signature again at 4:50 p.m.  MBUSA also signed the Settlement Agreement and 
Release that day.  (Ex. K to Conn Decl.)  At 5:16 p.m., Aliviado emailed Conn, acknowledging 
receipt of plaintiff’s signature on the Settlement Agreement and Release and said, “Please 
confirm that you’ll be filing the notice of settlement.”  (Ex. L to Conn Decl.)   
 

Conn followed up by email several times thereafter to ask for a fully executed copy of 
the Settlement Agreement and Release, especially because the deadline for the surrender 
of the vehicle was approaching.  (Ex. N, O, P, Q, R.)  However, Ayzun never provided a page 
containing the signature of MBWC.   
 
 The Settlement Agreement and Release contains the three terms discussed in 
Conn’s original April 14, 2021 email.  It states it is entered into between plaintiff and all three 
defendants.  It states that the court retains jurisdiction over the agreement pursuant to 
CCP § 664.6.  
 
 Discussion 
 
 In pertinent part, Code of Civil Procedure section 664.6 (last amended effective 1/21), 
provides: 
 

(a) If parties to pending litigation stipulate, in a writing signed by 
the parties outside of the presence of the court . . . for settlement 
of the case, or part thereof, the court, upon motion, may enter 
judgment pursuant to the terms of the settlement. If requested by 
the parties, the court may retain jurisdiction over the parties to 
enforce the settlement until performance in full of the terms of the 
settlement. 
 
(b) For purposes of this section, a writing is signed by a party if it is 
signed by any of the following: 
(1) The party. 
(2) An attorney who represents the party. 
 . . .  
 

 Under contract law, an agreement is made when one party unconditionally accepts 
another’s offer.  A response to an offer that adds or changes material terms is a counteroffer 
rather than an acceptance.  (See Landberg v. Landberg (1972) 24 Cal.App.3d 742, 752.)   
 
 Once the parties have agreed on the essential terms of a contract, however, a contract is 
formed even though the parties contemplate that they will execute a more formal version of the 
same.  (See Harris v. Rudin, Richman & Appel (1999) 74 Cal.App.4th 299, 307.)  And if, in that 
circumstance, one of the parties refuses to sign, the contract is enforceable anyway.  (Levin v. 
Saroff (1921) 54 Cal.App. 285, 290.) 
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 If, on the other hand, the informal writing shows it was not intended to be binding 
until a formal written contract is executed, there is no contract until such execution occurs.  
(Harris, supra.)   
 
 Here, plaintiff stated an offer in Conn’s email of April 14, 2021.  The offer was not for a 
piecemeal settlement, but rather for a settlement of the entire claim for a specified sum of 
money, return of the vehicle, payment of attorney’s fees, and deletion of the loan from plaintiff’s 
credit reports. 
 
 Aliviado’s response of April 15, 2021, was not an unconditional acceptance of that offer.  
It agreed to two of the terms, said more time was needed to verify the third, and added a new 
term, that the agreement would be “subject to a release pursuant to which Plaintiff will dismiss 
the entire action and all defendants with prejudice.”  Thus, it was a counteroffer. 
 
 Conn’s email of April 19, asking Ayzen to forward the Settlement Agreement and 
Release was an implied acceptance of that counteroffer. 
 
 If there were any remaining doubt, it was removed by (1) Conn’s failure over the next 
two days to say that the Settlement Agreement and Release he had been sent changed 
anything; (2) the tone of his April 21 email of concern, which was that there was a deal, but that 
maybe MBUSA and MBFS disagreed as shown through their motion to compel arbitration; and 
(3) those entities’ response stating, “Yes, we have a deal and MBFS has agreed to a deletion of 
the trade line.”  (Ex. D to Conn Decl.)  At that point there was definitely mutual agreement to all 
material terms. 
 
 Plaintiff then signed the Settlement Agreement and Release twice, on April 25 and 
April 27, and MBUSA and MBFS did too. 
 
 The only remaining question is, what does it mean that MBWC did not sign the 
Settlement Agreement and Release?  The court concludes this does not invalidate the 
agreement, for several reasons. 
 
 First, the contract that the parties had reached through the exchange of emails was for 
plaintiff to sign “a release pursuant to which Plaintiff will dismiss the entire action and all 
defendants with prejudice.”  It was not for a settlement agreement and release that had to be 
signed by all three defendants. 
 
 Second, section 664.6 contemplates that it may be used to enforce settlement 
agreements as to entire cases and all parties, or as to less than entire cases and all parties.  
It applies to writings “for settlement of the case, or part thereof.  (CCP § 664.6 (a).)  And for 
purposes of that section, the only parties’ whose signatures are required are those of the party 
filing the motion and the parties against whom he files it.  (Harris, supra, 74 Cal.App.4th at 306.)  
All such parties signed both the email exchanges and the Settlement Agreement and Release. 
 
 MBUSA and MBFS argue there is no settlement agreement that can be enforced 
because “one of the Parties [who is represented by other counsel] has been difficult to 
communicate with and has not yet endorsed the settlement agreement.”  (Opp. at 2:7-9.)  
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But  hat is legally irrelevant because once an agreement has been reached it can be enforced 
even though one of the parties never signs a more formal version of it.  (Harris, supra; 
Levin, supra.) 
 
 MBUSA and MBFS also argue that the settlement agreement cannot be enforced 
because “it was always envisioned that all of the parties would sign off on the settlement 
agreement.”  (Opp. at 2:9-10.)  That, too, is legally irrelevant, for the same reasons.  Further, 
that may not have been what plaintiff envisioned.  His attorney made clear in the email of 
April 14 that he was not interested in a piece meal settlement.  He wanted full compensation 
from MBUSA and MBFS alone if he was going to settle the case before the discovery motions 
were heard.  He did not condition the settlement on receipt of anything from MBWC. 
 
 Finally, MBUSA and MBFS argue that the settlement agreement cannot be enforced 
because Settlement Agreement and Release contains specific terms that “touch on” all 
Defendants.  (Opp. at 2:13).  That is a strawman.  It sets up a false standard for enforceability.  
The issue is not who may be affected by a contract, but who made it.  A third-party beneficiary 
is affected by a contract, but he is not required to sign it before it is enforceable. 
 
 The court sees no such terms in any event.  The Settlement Agreement and Release 
imposes no duties on MBWC.  Neither the email exchanges nor the formal written document 
require MBWC to do anything – not to pay any money, take back the vehicle, or delete the 
tradeline on plaintiff’s credit.  MBUSA did not demand MBWC’s consent or signature in their 
offer of April 15, 2021, and there is no valid reason why the settlement cannot be effective as to 
the parties this motion without MBWC’s signature.  Plaintiff is not seeking to enforce the 
Settlement Agreement and Release as to MBWC. 
 

A settlement agreement can release a party not contributing to the settlement or signing 
the agreement.  (See generally Neverkovec v. Fredericks (1999) 74 Cal.App.4th 337, 348-349.)  
And written contracts can be enforceable even without the signatures of all parties.  (See 
Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 176-177 (specifically 
enforcing an arbitration agreement); Frankfort Marine Acci. & Plate Glass Ins. Co. v. California 
Artistic Metal & Wire Co. (1915) 28 Cal.App. 74, 82). 
 
 Thus, the source of defendants’ concern over the lack of MBWC’s signature is unclear.  
As a result of enforcement of the settlement, plaintiff’s case will end – against all defendants.  
There will be no risk that MBWC will pay plaintiff something additional and then seek indemnity 
for that payment from MBUSA and MBFS. 
 
 Finally, if MBUSA and MBFS are concerned that enforcing the Settlement Agreement 
and Release leaves them solely liable for all of plaintiff’s attorney’s fees when they had intended 
to negotiate to have MBWC pay some or all of those fees, they must bear that loss for failing to 
condition their settlement offer on reaching an agreement with MBWC about the funding of the 
settlement.  
 
 In any event, the judgment that results from this ruling will not prevent MBUSA and 
MBFS from seeking indemnity from MBWC. 
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 7.  TIME:  9:00   CASE#: MSC20-01601 
CASE NAME: LVNV FUNDING LLC VS. CHRISTINA NELSON 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings and for judicial notice is granted. 
Plaintiff’s RFA’s were previously deemed admitted and this disposes of plaintiff’s burden to 
provide further evidence in support of its complaint. Plaintiff to provide a judgment separate from 
the order after hearing. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-02157 
CASE NAME: FITNESS INTERNATIONAL VS. NATIONAL RETAIL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY FITNESS INTERNATIONAL, LLC 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment or, in the alternative, summary 
adjudication, filed by Fitness International, LLC (“Fitness International” or “Tenant”). Fitness 
International seeks judgment in its favor on the unlawful detainer complaint by Landlord, 
National Retail Properties, LP (“National Retail” or “Landlord”).  

Because Fitness International does not shift the burden to Landlord by demonstrating 
that the action has no merit, the motion is denied. (See Code Civ. Proc., § 437c, subdiv. (a) 
& (f).)  

Background 

The facts in this case are largely undisputed. Parties entered into a lease agreement 
dated June 30, 2015, whereby Fitness International agreed to lease property from National 
Retail. (Statement of Undisputed Material Facts and Response thereto, hereafter “SSUMF,” 
No. 4.) Pursuant to the lease, Tenant performed certain tenant improvement (construction) work 
in connection with the use of the premises.  

Parties contemplated use of the premises as a health club and fitness facility, but the 
language of the agreement also provided for a number of other uses, including physical therapy, 
chiropractic care, and medical treatments. (SSUMF, Nos. 6-7; Additional Material Fact No. 9.) 
The premises have nonetheless only been used as a health club and fitness facility. (SSUMF, 
No. 8.) In Section 27.2 of the lease, Landlord agreed and covenanted that Fitness International 
would at all times have full, quiet and peaceful possession of the premises. (SSUMF, No. 9.) 
The lease does not include a force majeure provision. (SSUMF, No. 10.)  

Tenant paid rent in full to Landlord for the month of March 2020. (SSUMF, No. 12.) 
Shortly thereafter, the Covid-19 pandemic led to government shutdown orders which required 
gyms and fitness centers to close from March 17, 2020 through September 29, 2020. (SSUMF, 
Nos. 13-19.) When Tenant was allowed to re-open the gym and fitness center (September 30- 
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November 17), it was subject to use and occupancy limitations that severely limited Tenant’s 
operations. (SSUMF, No. 20.) Tenant was ordered to close again from November 17, 2020 
through March 13, 2021. (SSUMF, No. 21.) When Tenant re-opened in March 2021, occupancy 
limitations again restricted its use of the premises. (SSUMF, No. 22.) 

Tenant filed a complaint on October 16, 2020 and, after Landlord sent a “Notice of 
Breach of Lease” and filed an unlawful detainer action, Tenant filed a First Amended Complaint 
on December 29, 2020. (See SSUMF, Nos. 26-28.) After establishing the Landlord did not seek 
possession of the premises, the Court consolidated the two cases in March of 2021.  

On May 13, 2021, Fitness International filed this motion seeking summary judgment as 
to Landlord’s complaint. Tenant argues its obligation to pay rent was excused based on the 
mandated closures and restrictions. Tenant purports to also seek summary adjudication on the 
same affirmative defenses. Landlord opposes the motion. The sole disputed “facts” set forth by 
Tenant relate to whether the government mandated closures made it “illegal for Tenant to use 
the Premises” and whether the closures were “unanticipated events completely out of the 
control of Tenant.” (SSUMF, Nos. 23-24.)  

Evidentiary Objections 

Generally, parties’ objections to evidence are immaterial to the disposition of the motion 
and the Court declines to rule on them. (Code Civ. Proc., § 437c (q) [“In granting or denying a 
motion for summary judgment or summary adjudication, the court need rule only on those 
objections to evidence that it deems material to its disposition of the motion.”].)  

Requests for Judicial Notice 

In support of its motion, Tenant requests judicial notice of various orders and 
proclamations by different levels of government, including the governor and state, regarding 
restrictions related to Covid-19 (Exhibits 1-6 to Compendium of Evidence.) Tenant also requests 
notice of various documents in the Court’s file (Exhibits 7-12) and various non-binding decisions 
from other courts (Exhibits 13, 19-23). Finally, it requests judicial notice of industry guidance 
documents provided by the state (Exhibits 17-18.) The request is unopposed and is granted. 

Landlord requests judicial notice of the First Amended Complaint filed by Tenant on 
December 22, 2020, as well as the Court’s tentative order sustaining Landlord’s demurrer on 
May 27, 2021. The request is denied as unnecessary.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) A defendant moving for summary 
judgment has the initial burden of presenting evidence that a cause of action lacks merit 
because the plaintiff cannot establish an element of the cause of action or there is a complete 
defense. (Dix v. Live Nation Entertainment, Inc. (2020) 56 Cal.App.5th 590, 604, citations 
omitted.) If a plaintiff pleads several theories, the defendant has the burden of demonstrating 
there are no material facts requiring trial on any of them. (Ibid.) If a defendant satisfies this initial 
burden, the burden shifts to the plaintiff to present evidence demonstrating there is a triable 
issue of material fact, but where the evidence presented by defendant does not meet its burden, 
the motion must be denied without looking at the opposing evidence, if any, submitted by 
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plaintiff. (Ibid.) Accordingly, a plaintiff has no evidentiary burden on summary judgment unless 
and until the moving defendant first meets its initial burden. (Id. at 604-605.) 

Discussion 

A contract will be so interpreted as to ascertain the intention of the parties. (Bergin v. 
Van Der Steen (1951) 107 Cal.App.2d 8, 13.) Ordinarily, the objective intent of the contracting 
parties is a legal question determined solely by reference to the contract's terms. (Civ. Code, 
§ 1639 [“[w]hen a contract is reduced to writing, the intention of the parties is to be ascertained 
from the writing alone, if possible …”]; Civ. Code, § 1638 [the “language of a contract is to 
govern its interpretation …”].) 

Frustration of Purpose 

“Even more clearly with respect to leases than in regard to ordinary contracts the 
applicability of the doctrine of frustration depends on the total or nearly total destruction of the 
purpose for which, in the contemplation of both parties, the transaction was entered into.” 
(Lloyd v. Murphy (1944) 25 Cal.2d 48, 53-55, internal citations omitted, emphasis added; 
see also Cutter Laboratories, Inc. v. Twining (1963) 221 Cal.App.2d 302, 314–315; 20th Century 
Lites, Inc. v. Goodman (1944) 64 Cal.App.2d Supp. 938, 941.)  

Parties here do not present evidence related to the parties’ mutual purpose, aside from 
the terms of the lease itself. Accordingly, the parties’ intent that is subject to enforcement is 
evidenced in the lease: they intended to enter a long-term relationship pursuant to which Tenant 
would occupy the premises in exchange for rent for nearly two decades, with possibility of 
extension. (Additional Material Fact No. 1.)  

While it appears the parties generally expected use of the premises for a gym, nothing 
indicates Landlord had any preference with respect to how Tenant used the premises. Parties 
included many potential uses, indicating that the purpose of the lease, as mutually agreed, was 
not limited to operation of a gym. Some of the permissible uses would not have been covered by 
the closure orders. (See Contra Costa Health Services Order dated March 16, 2020, Ex. 6 to 
Compendium of Evidence, §10(b).) 

Nothing in the lease provides for discounts or offsets as a result of government-
mandated shut-downs or otherwise shows a promise by the Landlord to forego rent while 
tenant’s business is closed, whatever the reason. To the contrary, parties agreed that rent 
payment would commence 365 days after they signed the lease, independent of whether 
tenant’s business was open. (Lease, Ex. 14 to Compendium of Evidence, Section §5.2.)  

In the absence of a force majeure clause, the Court will not read such a clause into the 
terms of the parties’ agreement. The terms of the lease generally place the risk and obligation of 
new use orders by the government on the Tenant. (Lease, Ex. 14 to Compendium of Evidence, 
Section 9.2.) While Tenant argues this provision should be construed narrowly (Reply, p. 5), the 
language is inclusive, not narrow. 

Tenant did not vacate the premises during the months its business was limited or 
prohibited. As a result, Landlord’s performance was tendered. The purpose was not frustrated 
and Tenant’s obligation to pay rent is not altered.  
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Impossibility / Impracticality Defenses 

The purpose of the lease here, as discussed above, is not related to the specific uses 
Tenant opted to pursue at the premises. The performance of obligations under the lease was 
not impossible or impractical.  

Civil Code § 1511 

Code of Civil Procedure section 1511 excuses performance where performance is 
“prevented or delayed” by acts of the other party, by a superhuman cause, or by operation of 
law. In this case, Fitness International does not claim financial inability. No order prevented 
Tenant from paying rent. No evidence supports that Landlord did anything to interfere with 
Tenant’s possession. Accordingly, the payment of rent does not appear to have been 
“prevented or delayed.” Civil Code §1511 does not apply. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-02355 
CASE NAME: HAPPY VALLEY ROAD VS. UNDERWRITERS 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY HAPPY VALLEY ROAD, LLC 
* TENTATIVE RULING: * 
 
The motion for the court to reconsider its ruling on the unopposed demurrer to the FAC and to 
reset the hearing on the matter is moot. The SAC has been filed and a new demurrer filed. 
 

  

10.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON MOTION TO STRIKE 
FILED BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 
  The motion to strike filed by cross-defendants Barakat Consulting, Inc. (“BCI”) and 

Samir Barakat to the First Amended Cross-Complaint (“FACC”) filed by OnTheGo, Inc. (“OTG”) 

and Jeffrey Smith is granted, with leave to amend.   

 Smith and OTG have filed a cross-complaint for rescission and declaratory relief.  
Damages may be granted in an action requesting rescission.  (See Sharabianlou v. Karp (2010) 
181 Cal.App.4th 1133, 1144.)  However, in any action, a request for damages must be 
supported by allegations stating that damages have been suffered.  (See Zumbrun v. University 
of Southern California (1972) 25 Cal.App.3d 1, 12; Baldwin v. Marina City Properties, Inc., 
(1978) 79 Cal.App.3d 393, 409.)   
 
 Here, the only reference to damages, outside of the Prayer, appears to be in paragraph 
31, which states that Smith seeks rescission and declaratory relief “along with compensatory . . . 
damages.”  The FACC fails to allege anywhere that Smith has actually suffered any damages. 
 
 Based on the allegations of the FACC, it is hard to see what damages Smith can have 
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suffered.  He alleges that BCI loaned or invested $200,000 in his company and provided 
services that he considered of little value.  He seeks to rescind a contract that he contends 
rewards BCI with excessive compensation.  His business apparently survived its 2012 financial 
crisis, and he recovered $34 million from the qui tam cases.  Any amount he is required to pay 
BCI under the contract is not something he can get back as damages.  However, the court 
grants leave to amend. 
 

  

11.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of SMITH 
FILED BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 

The demurrer filed by cross-defendants Barakat Consulting, Inc. (“BCI”) and Samir 

Barakat to the First Amended Cross-Complaint (“FACC”) filed by OnTheGo, Inc. (“OTG”) and its 

President, Jeffrey Smith is sustained as to Samir Barakat as to all causes of action, with leave to 

amend.  (CCP § 430.10 (e).)  It is sustained as to BCI regarding the first seven causes of action, 

with leave to amend.  (CCP § 430.10 (e).)  Any amended pleading shall be filed and served on 

or before September 8, 2021.  If Smith elects to amend, he shall file a redlined copy of the 

amended cross-complaint with his Opposition to any further demurrer, so the court can track 

the changes.   

When referring to both cross-defendants collectively, the court will refer to them 
as Barakat, and when referring to both cross-complainants collectively, it will refer to them 
as Smith. 

 
Background 
 
The court grants Barakat’s Request for Judicial Notice.  It takes judicial notice of the 

existence and contents of the three contractual documents attached to the Request. 
 
This action arises out of a contract and two addenda made between BCI and Smith.  

In the agreements, BCI agreed to provide consulting services and funding in exchange for 
a percentage of the recovery in whistleblower lawsuits that Smith intended to file.  
The agreements were made in 2012 and 2013.  Smith obtained a $34 million recovery in 
the whistleblower lawsuit in 2020.  When Smith refused to pay the amounts due under 
the contract, BCI sued, seeking recovery of approximately $6 million.  Smith then filed the 
instant FACC against both BCI and Barakat for rescission of the contract and addenda, and for 
declaratory relief. 

 
The alleged bases for rescission are fraud (First Cause of Action), breach of fiduciary 

duty (Second Cause of Action), constructive fraud (Third Cause of Action), elder abuse 
(Fourth Cause of Action), unilateral mistake of fact (Fifth Cause of Action), material failure of 
consideration (Sixth Cause of Action), and illegality (Seventh Cause of Action).  The alleged 
basis for rescission against Samir Barakat, who was not a party to the contract, is alter ego. 
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BCI argues that the causes of action for rescission are barred by the statute of 

limitations, undue delay, and waiver through acceptance of the benefits of the contract.   
In addition, Samir Barakat, the principal behind BCI, argues no cause of action is stated against 
him personally because he was not a party to the contract.   

 
Smith argues he did not discover the basis for the rescission claims until he received a 

demand letter for the $6 million fee from the law firm Hanson Bridgett on BCI’s behalf in 2020.  
He also argues he had a lessened duty of inquiry because BCI was his agent, Hanson Bridgett 
was his attorney and a fiduciary, and BCI and Barakat aided and abetted breaches of fiduciary 
duty by Hanson Bridgett.   

 
Discussion 
 
The court will first discuss the statute of limitations and the delay and waiver arguments 

regarding rescission, which apply to all causes of action.  Next it will discuss Samir Barakat’s 
demurrer.  Finally, it will discuss Barakat’s arguments regarding individual causes of action. 

 
1. Statute of limitations. 
 
The statute of limitations for rescission of a written contract is four years.  (CCP § 337 

(c).)  “The time begins to run from the date upon which the facts that entitle the aggrieved party 
to rescind occurred. Where the ground for rescission is fraud or mistake, the time shall not begin 
to run until the discovery by the aggrieved party of the facts constituting the fraud or mistake.”  
(Ibid.)   

 
A party may demur based on the statute of limitations, but the demurrer may be 

sustained only if it is clear from the face of the complaint that the case is barred, not just that it 
may be barred.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.)   

 
A plaintiff whose complaint shows on its face that his claim would be barred without the 

benefit of the discovery rule must specifically plead facts to show (1) the time and manner of 
discovery and (2) the inability to have made earlier discovery despite reasonable diligence.  
(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.) 

 
Barakat argues all claims are barred by the four-year statute of limitations because the 

facts justifying rescission were known in 2013 and Smith did not file a cross-complaint until 
2021.   
 

The FACC alleges the following facts pertinent to the statute of limitations issue.  Smith 
is the founder and President of OTG.  He is currently 78.  When the key events occurred in 
2012, he was 69.   (FACC ¶ 2, 3.)  Smith formed OTG to serve as the Relator in qui tam cases 
he hoped to file.  (¶ 42.)   
 

In 2011, Smith retained two law firms to represent OTG in a whistleblower case against 
a telecommunications company for allegedly overcharging various governmental entities.  (¶ 16, 
17, 42.)  One of the two law firms was Levine, Blaszak, Block & Boothby (“LB3”).  LB3 and its 
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attorneys are experts in the telecommunications industry, representing Fortune 500 companies 
and government entities.  (¶ 39.)   

 
Because of all the time he had spent gathering the facts for the whistleblower cases and 

due to market conditions and a new business competitor, OTG was running low on cash and 
was desperate for a loan to meet payroll.  (¶ 19, 47.)  One of Smith’s lawyers referred him to 
Samir Barakat. 

 
Barakat is the alter ego of BCI, having failed to adequately capitalize it or follow 

corporate formalities.  (¶ 6.)  Barakat had been a Relator in a previous qui tam case.  (¶ 20.)  
 
All that Smith and OTG were seeking from Barakat was a loan.  Smith had all the 

information he needed to prosecute the qui tam cases as well as some of the best qui tam 
lawyers.  (¶ 21, 45, 46, 50.)  But after speaking with him, Smith was impressed with Barakat’s 
knowledge of qui tam cases.  (¶ 21, 56.)  Barakat said he would make a loan of about $300,000 
(an amount stated to be $300,000 - $600,000 in other places), but Smith would first need to 
enter into a temporary consulting agreement with BCI.  (¶21, 24, 54, 171, 197; ¶ 20, 48, 248.)  
Under the proposed agreement, BCI would be paid a significant percentage of any sum that 
Smith earned in unspecified qui tam cases in exchange for BCI’s consulting services.  Barakat 
said Smith had to sign this agreement as a condition for getting a loan and that the consulting 
agreement would only be temporary until the loan was made.  (¶ 22, 55, 64.)  Barakat said 
Smith could trust him and he would help Smith.  (¶ 60.)  Smith also trusted Barakat because 
they both had the same lawyer, and they both had significant physical disabilities.  (¶ 61.)   

 
Barakat represented that he had helped other clients increase the value of their 

businesses by millions of dollars, that he would be able to expand Smith’s business and get him 
more clients and business opportunities, that he would be able to help expand the qui tam cases 
to jurisdictions other than California and Nevada, and that his consulting would add significant 
value to Smith’s qui tam cases.  (¶ 62, 63.)   
 

Based on these representations, Smith signed BCI’s consulting agreement on June 12, 
2012.  Barakat then hired the law firm Hanson Bridgett, to provide legal services on Smith’s 
behalf, and charged Smith for those services.  (¶ 23.)   

 
On July 24, 2012, Barakat presented Smith with an addendum to the consulting 

agreement, which provided that Barakat would loan OTG $200,000 in exchange for an 
additional percentage of any recovery in an expanded scope of qui tam cases.  Smith was 
expecting a larger loan and, while he signed the addendum providing for a $200,000 loan to 
OTG, he made a notation on the signature page, “I assume you will still fund $300K to OTG.”  
(¶ 24.) 

 
In the first week of January 2013, Barakat provided Smith a second addendum to the 

June 12, 2012 contract.  He demanded that Smith sign this second addendum if Smith wanted 
continued financing.  Barakat instructed Smith not to show this last addendum to Smith’s 
lawyers. (¶ 25.)  He justified the Second Addendum by stating he had provided more than the 
$150,000 in consulting services that he had contemplated.  His invoices for such services came 
to more than $230,000, including $40,000 for Hanson Bridgett’s time, which he paid for OTG.  
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(Addendum No. 2.)   Hanson Bridgett provided services to Smith in 2012 and possibly 2013 
relating to the hiring and firing of Smith’s attorneys in the qui tam cases.  (¶ 28.)   

 
Hanson Bridgett owed a duty to act in Smith’s best interests, but it violated that duty by 

putting Barakat’s interests over Smith’s.  Hanson Bridgett and Barakat concealed these facts 
from Smith until late 2020, when Hanson Bridgett told Smith it was never representing him and 
was acting only on behalf of Barakat.  (¶ 28, 29.)   

 
When Smith signed the Second Addendum in January 2013, he understood that Barakat 

and Hanson Bridgett would be providing him consulting and legal services through the 
conclusion of the qui tam case or until their representations were terminated.  However, once 
Smith signed the Second Addendum neither Hanson Bridgett nor Barakat providing any further 
work.  (¶ 30.)   

 
In 2020, Smith recovered $34,000,000 in the qui tam cases.  On behalf of Barakat, 

Hanson Bridgett then wrote Smith a letter on September 4, 2020, demanding payment of a fee 
of $6,739,825 pursuant to the original contract and the two addenda.  (¶ 218, 219.)   
 

The First Cause of Action, for fraud based on rescission, then alleges that Barakat made 
the following misrepresentations to get Smith to sign the original agreement and the two 
addenda:  (a) that Barakat would loan Smith at least $300,000 - $600,000, but only if Smith first 
signed a consulting agreement; (b) that the consulting agreement was only temporary and 
would be replaced by a loan agreement: (c) that Barakat’s proposal was to provide OTG an 
overall corporate strategy and other assistance to address litigation management and financial 
needs, including financing; (d) that Barakat had expertise in qui tam cases and would use that 
expertise for Smith’s benefit and that the value he added to the qui tam cases would be more 
than his fee; (e) that Barakat was hiring Hanson Bridgett on Smith’s behalf and Hanson Bridgett 
would be performing legal services for his benefit; (f) that Barakat would act in Smith’s best 
interests; (g) that Barakat had discovered and was actively developing other qui tam and class 
action cases for Smith; (h) that Barakat performed consulting services in excess of the amount 
required of him under the initial contract, or (i) more than required of him under the initial 
contract and Addendum No. 1 before Smith signed Addendum No. 2; (j) that Barakat had 
exceeded the $150,000 in consulting fees mentioned in the original contract and was making an 
additional “cash investment” by paying $40,000 of Hanson Bridgett’s fees; (k) that Barakat 
would continue to perform consulting services and support the qui tam lawyers through 
completion of the qui tam cases; (l) that Hanson Bridgett was acting for Smith, and would 
continue to provide consulting and legal services as needed by Smith to support the qui tam 
lawyers and Barakat’s efforts on Smith’s behalf through completion of the qui tam cases; and 
(m) that it was in Smith’s best interests to have Hanson Bridgett acting on Smith’s behalf to 
terminate LB3’s representation of Smith.  (¶ 244.)  

 
For purposes of the statute of limitations issue, the court will discuss only this First 

Cause of Action.  This cause of action has the longest statute of limitations. 
 

The problem regarding the statute of limitations is that, notwithstanding his allegations of 
a fiduciary relationship with Barakat, Smith fails to explain why he did not or could not have 
discovered the falsity of most or all of the representations before the 2020 Hanson Bridgett 
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demand letter, or why discovery of some of them, followed by investigation, would not have led 
to discovery of the rest. 

 
For instance, and referencing the 13 specifications of fraud by the same letters as 

listed above, Smith alleges that Barakat provided no services after Smith signed Addendum 
No. 2 in January 2013.  Thus, he knew no later than 2013: (a) that Barakat had loaned him only 
$200,000 or less; (b) that the original agreement was never replaced by a loan agreement; 
(c) that Barakat had provided advice or consulting only regarding the qui tam cases and not 
about Smith’s or OTG’s business generally; (g) that Barakat had not developed any other qui 
tam or class action cases; (h) and (i) how much consulting services Barakat actually provided; 
and (k) and (l) that Barakat did not continue to perform consulting services through completion 
of the qui tam cases and Hanson Bridgett did not do so either.  Further, while much is made of 
the fact that (m) Barakat advised Smith to fire LB3, Smith has not alleged precisely how that 
harmed him or how he would have avoided signing Addendum Nos. 1 and 2 if he had not fired 
LB3.  Smith’s allegation regarding harm is apparently that BCI billed Hanson Bridgett’s fees as 
consulting work, which increased BCI’s contingent fee.  But that was clear from Addendum 
No. 1 and Addendum No. 2, which already mention billing for Hanson Bridgett’s invoices.  
(Addendum No. 1 explicitly states that the $80,000 invested then “includes Fred’s time”).   

 
Further, in addition to what is shown on the face of the FACC, the court has also taken 

judicial notice of the contract and the two addenda.  The original contract, dated June 12, 2012, 
states that the agreement is for BCI to “provide consulting services in connection with qui tam 
suits and class action suits” and that the proposal to “provide OTG an overall corporate strategy 
and other assistance to address litigation management and financial needs” is in connection 
with BCI’s “roles in the above described legal actions.”  It states that BCI will invoice monthly 
and all invoices will be considered accepted by OTG unless OTG contests any aspect of the bill 
within two weeks of receipt.  It states that while BCI will provide advisory services to Smith and 
OTG, all decisions regarding OTG’s business will be made by OTG.  It advises that OTG is 
aware of and accepts the potential conflict of interest between the services provided under the 
contract and the investment discussions and considerations that are being pursued related to 
potential financing that might be provided by BCI to OTG and that there is no promise of any 
investment in or loan to OTG.  Finally, it acknowledges that Mark White’s firm is Smith’s attorney 
and that Barakat has his own attorney.  Also, the original contract attaches BCI’s General 
Conditions, which include that Smith agrees to consult his own attorneys for legal advice and 
that the writing constitutes the sole agreement between the parties. 

 
Addendum No. 1, dated July 24, 2012, states that BCI has now agreed to invest 

$200,000 in exchange for an additional interest in OTG’s cases.  Of the $200,000, $80,000 will 
be transferred immediately and the balance “once we have agreed upon a spending plan for 
OTG going forward.”   It further mentions that while the first invoice is not yet due, it is estimated 
to be for $80,000 and that a portion of this total is for Hanson Bridgett’s time through June 30, 
2012.  While this Addendum No. 1 is addressed directly to Smith rather than to Smith’s attorney 
Mark White, as the original contract had been, it again states that Mark White is not responsible 
to BCI, which has its own attorney. The same General Conditions are then attached again. 

 
Addendum No. 2, dated December 31, 2012, and signed by Smith on January 8, 2013, 

states that BCI’s contingent fee will be increased because it has invoiced more than the 
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$150,000 it originally contemplated, including $40,000 of Hanson Bridgett’s time.   
 
Based on all this, it is hard to see what facts supporting a claim for rescission Smith 

did not have by January 2013, or certainly by the end of 2013.  He knew then how the fee 
would be calculated (which is set forth in the contracts), how much work Barakat had actually 
done and billed, and that the fee calculation would be influenced by the invoices of both BCI and 
Hanson Bridgett.  Further, he knew by then that neither Barakat nor Hanson Bridgett had done 
anything for him after 2013.  The only thing he did not know is that in 2020, Hanson Bridgett 
would claim it was never his attorney and never owed him any duties.  But again, it is unclear 
how that damaged him in a way he was not already aware of through the billings included in 
BCI’s invoices. 

 
Plaintiff cites authority for the proposition that he had no duty of inquiry until the fiduciary 

relationships were repudiated.  (See Lee v. Escrow Consultants (1989) 210 Cal.App.3d 915, 
921.)  But the FACC makes clear that both Barakat and Hanson Bridgett stopped performing 
any services in 2013, repudiating or ending those relationships.  Further, Smith did not need to 
inquire about anything to discover most of the alleged fraud.  He knew by 2013 about most of 
the promises and representations that were untrue.  Despite this, he waited until he made the 
recovery in the qui tam cases and after he was sued to assert his claims.  Even where a 
confidential or fiduciary relationship exists, “once the plaintiff becomes aware of facts which 
would make a reasonably prudent person suspicious, the duty to investigate arises and the 
plaintiff may then be charged with the knowledge of facts which would have been discovered by 
such an investigation.”  (Bedolla v. Logan & Frazer (1975) 52 Cal.App.3d 118, 131; Miller v. 
Bechtel Corp. (1983)33 Cal.3d 868, 875.) 

 
In Lee v. Escrow Consultants, the appellate court stated the amended complaint did not 

definitively show the statute of limitations had run, because the plaintiff alleged he checked with 
the fiduciary every few months for five years and was assured that progress was being made 
and that it was only the complexity of the transaction and not any problem with title that stopped 
the escrow from finally closing.  (Id. at 921.)  Here, the FACC does not allege that Smith ever 
spoke to Barakat after Smith signed Addendum No. 2 in January 2013 to ask whether Barakat 
was still performing consulting services, to clarify Barakat’s fee, to ask what Barakat was doing 
to improve Smith’s business or qui tam cases, or to ask for the additional monies he claims 
Barakat promised to loan him.  The size of the contingency that Barakat would be requesting 
was not hidden.  It was shown on the face of the agreements.  All that was unknown was the 
size of Smith’s ultimate qui tam recovery, which no one knew in advance. 

 
Smith is required by Fox to state not just the date of discovery but why discovery could 

not have been made earlier.  His allegations regarding this are lacking.  In paragraph 220 he 
alleges he could not have discovered Hanson Bridgett’s breaches of fiduciary duties until their 
demand letter, but he has not sued Hanson Bridgett.  (See also ¶ 233.)  Further, whether 
Hanson Bridgett was representing his interests or Barakat’s, Smith knew by Addendum No. 1 
that Barakat would be including Hanson Bridgett’s bills with his own and getting paid for them 
through an increased percentage of the qui tam recovery.  In a caption after paragraph 221, 
Smith alleges that Barakat is liable for Hanson’s breaches of fiduciary duty as an aider or 
abettor, but he never alleges the required facts for aiding and abetting liability.  (See Casey v. 
U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138, 1144.)  Further, any breaches occurred, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/25/21 

 
 

- 31 - 

and any fiduciary relationship ended, years earlier. 
 
The FACC fails to allege sufficient facts under Fox to avoid the four-year statute of 

limitations to rescind a written contract or any of the statutes of limitations applicable to the other 
claims.  Therefore, the demurrer to the first seven causes of action is sustained based on the 
statute of limitations. 

 
2. Inexcusable delay in rescinding. 
 
A party must rescind promptly upon discovery of the facts.  (CC § 1691.)   “There have 

been many cases in which delays for much shorter periods than a year have been held to be 
fatal to the right to rescind.”  (Sogg v. Harvey (1955) 134 Cal.App.2d 116, 121. (quoting a 
previous case and citing cases where delays of three and four months were too long).)  A party 
“may not wait [to rescind] to see whether the contract turns out to be good or bad.”  (Id. at 122.)   

 
Smith argues that whether a party has acted diligently in discovering facts justifying 

rescission depends on the circumstances.  (See Sogg v. Harvey (1955) 134 Cal.App.2d 116, 
121-122.)  The problem here, however, is that Smith has alleged essentially nothing about what 
occurred between 2013 and 2020.  Again, Smith knew the amount of the fee in January 2013 
and sometime later in 2013 he knew that Barakat was not doing things he alleges Barakat had 
promised to do.  Smith fails to explain why he did not seek a fee adjustment or rescission then.  
Based on the face of the agreements, it is unclear what Smith was surprised about in 2020.  
Even if Smith learned one or two new things in 2020, while knowing the rest in 2013, he has 
cited no authority that only the former claims are barred but not the latter.  Normally, a cause of 
action accrues once the plaintiff suspects someone has done something wrong to him.  (Jolly v. 
Eli Lilly & Co. (188) 44 Cal.3d 1103, 1110.)  At that point, he must sue and find the facts.  He 
cannot wait for the facts to find him.  (Id. at 1111.)   
 

Smith also claims that “waiver” through inexcusable delay must be proved by clear and 
convincing evidence, but the case he cites, Wind Dancer Production Group v. Walt Disney 
Pictures (2017) 10 Cal.App.5th 56, 78, does not say this or even contain the phrase “clear and 
convincing.”    That case also deals with waiver in the sense of a voluntary relinquishment of 
known rights.  The “waiver” involved here is not based on that. If it is waiver at all, rather than a 
mere ratification of the contract (see Sogg, supra, 134 Cal.App.2d at 121), it is waiver in the 
sense of a legal bar based on inexcusable delay in asserting rights.  In DuBeck v. California 
Physicians' Service (2015) 234 Cal.App.4th 1254, the court denied summary adjudication to the 
insurer, but not primarily because the insurer had inexcusably delayed in rescinding.  It denied 
summary adjudication because the insurer had acted inconsistently with rescission when it kept 
the insurer’s premiums and sent the insurer a letter stating that it was not rescinding the policy, 
only canceling it prospectively.  (Id. at 1266.)   

 
The FACC fails to allege a valid reason why a delay of eight years in rescinding here is 

not too long.  Therefore, the demurrers for rescission are sustained based on inexcusable delay. 
 

3. Waiver through inconsistent conduct. 
 
As demonstrated in DuBeck, a party may waive the right to rescind by acting 
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inconsistently with rescission, such as by retaining the benefits of the contract.   
 
Smith urges strongly in the FACC that his reason for entering the contract was not his 

need for advice on the qui tam case, but his need for financial assistance in his business, 
although in an amount more than he ultimately received.  Yet he knew by 2013 that he would 
receive only $200,000, not $300,000 or more.  He did not rescind then.  He did not send the 
money back because it was insufficient.  He kept it and apparently found it to be sufficient.  
Now when he has been asked to pay an amount he should have foreseen since 2013 he wants 
to rescind.  He has not explained why his failure to rescind in 2013 by returning the $200,000, is 
not inconsistent with his request to rescind now.  Therefore, the demurrers to rescission are 
sustained based on conduct inconsistent with rescission. 

 
Further, the court sees little force in Smith’s contention that his time to sue should be 

extended because he was desperate for funding for OTG.  All parties who ask for a loan or an 
investment need the money.  Many need it desperately.  The greater their need and 
desperation, the harder the bargain the lender or investor strikes, in part for that reason and in 
part because of the greater risk that there will be no repayment or return on investment.  
To allow rescission too freely, years after the fact and only when the true risks and return 
are known, not only undermines the bargain the parties struck at the time, but leads to even 
harsher terms in future transactions by others or the withdrawal of capital entirely.  None of that 
is good policy. 

 
4. Samir Barakat’s demurrer in his individual capacity. 

 
Samir Barakat is not a party to the contract or the two addenda.  All these agreements 

were issued under the letterhead of BCI and signed by Barakat as its President. 
 
If a party rescinds, he must restore the consideration he received.  Here, that means that 

Smith must restore the $200,000 he received and possibly other value.  There is nothing for BCI 
to restore to Smith because it received nothing from him.  So not only has plaintiff cited no case 
permitting an alter ego theory to be alleged against a non-party to a contract in a suit for 
rescission, it would never be unjust here not to pierce the corporate veil, because plaintiff does 
not need anything from BCI that BCI cannot provide. 
 

Samir Barakat’s demurrer is sustained.  While the court doubts it is possible for Smith to 
successfully amend, it nevertheless grants leave to amend because this is the court’s first ruling 
on the legal merits of the cross-complaint. 
 
 In the rulings that follow, the court analyzes specific alleged deficiencies in particular 
causes of action and states whether there are additional reasons to sustain general demurrers 
to those causes of action beyond the reasons stated in sections 1-3 above. 
 

5.  Fiduciary Duty and Constructive Fraud (Second and Third Causes of Action) 
 

An agent owes fiduciary duties to his principal.  (See Roberts v. Lomanto (2003) 112 
Cal.App.4th 1553, 1563.)  The FACC alleges that Barakat acted as Smith’s agent to hire 
Hanson Bridgett to represent both BCI and Smith and in advising him to fire LB3 (¶ 7, 9, 23, 78, 
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84, 85, 257.)  In carrying out these duties, Barakat, by contract or relationship, was to serve 
Smith’s interests, not his own. 
 

It seems to the court that the greatest problem with these causes of action is not whether 
the FACC alleges a fiduciary relationship, but when the relationship started and ended and the 
scope of the duty.  
 

The FACC alleges that BCI did nothing for Smith after 2013.  Further, Smith was not 
holding any money or property of Smith after that, if ever.  Therefore, the court sees no basis for 
the claim that BCI owed any fiduciary duties to Smith after 2013.  Further any breaches of 
fiduciary duty in or before 2013 are barred for the reasons stated in sections 1-3 above.  Smith’s 
vague allegation that the fiduciary relationship existed “over an extended period of time” (¶ 258) 
is insufficient to overcome the other allegations in the FACC that make clear the parties had no 
relationship of any type after 2013.   

 
At the other end, a fiduciary relationship is formed when the relationship or agreement 

supporting it is.  (See Rosenthal, supra, at 425; Gab Bus. Servs. v. Lindsey & Newsom Claim 
Servs. (2000) 83 Cal.App.4th 409, 416-417, overruled on other grounds in Reeves v. Hanlon 
(2004) 33 Cal.4th 1140, 1154.)   The FACC fails to explain how BCI owed any fiduciary duties 
before the original contract was made because at that point, BCI had failed to agree to enter into 
any kind of relationship with Smith.  (See ¶ 27 (“Once Barakat induced Smith to sign his 
consulting agreement, Barakat took full advantage of Smith’s vulnerabilities and desperation for 
a loan . . .”)  The parties were dealing at arm’s length when they signed that agreement.  BCI 
owed Smith no duty of disclosure or explanation then.  It was free to make an agreement as 
favorable to itself as otherwise legally allowed.   

 
The parties did have some type of relationship by the time they signed Addendum No. 1 

on July 24, 2012, and that document transfers an additional interest in Smith’s cases to BCI.  
But in that addendum, Smith “acknowledge[s] that [BCI] has not provided [him] any advice 
regarding this transaction” and that he is “free to obtain [his] own financial and legal review of 
this addendum.”  It also discloses and states that Smith acknowledged and accepted certain 
potential conflicts of interest. 

 
Further, to the extent that the fiduciary duties are predicated on an agency, the scope of 

the agency must be considered and compared to the alleged breaches.  (See Lee v. Escrow 
Consultants (1989) 210 Cal.App.3d at 921; Rosenthal v. Great Western Fin. Securities Corp. 
(1996) 14 Cal.4th 394, 425 (“the scope of the duty varies with the facts of the relationship”).)   

 
The FACC alleges that BCI agreed to act as Smith’s consultant and that he acted as 

Smith’s agent in firing LB3.  But it fails to allege what bad consulting advice BCI gave, other than 
to fire LB3. (See ¶ 73.)  In fact, it denies that BCI gave consulting advice other than that.  (¶ 96-
103.)  Also, the FACC fails to allege exactly when BCI agreed to become Smith’s agent for the 
purpose of firing LB3, which is when BCI assumed any fiduciary duties in that regard.  The 
original agreement was signed June 12, 2012.  The firing of LB3 appears to have been 
occurring around June 25, 2012.  (¶ 78.)  So, in the space of 13 days, Smith went from 
someone who did not want or need any advice and only desperately needed a loan, to someone 
who trusted BCI’s advice to fire LB3 (¶ 27, 54.)  While the FACC spends some time talking 
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about how Barakat cultivated Smith’s trust, it is all vague about exactly when those efforts were 
made and when they succeeded. 

 
The court concludes that if Smith amends to try to overcome problems outlined in 

sections 1-3 above, this cause of action will need to be amended too to be clearer as to when 
each fiduciary duty was assumed or imposed; to plead facts supporting that conclusion; and to 
allege the scope of that duty, how it was breached, and what damages flowed from it. 
 

6. Fourth Cause of Action, Rescission based on elder abuse. 
 

Barakat argues that Smith cannot rescind based on elder abuse because elder abuse is 
not one of the bases for rescission listed in Civil Code section 1689.   

 
A party to a contract cannot rescind at his pleasure, but only for one of the reasons listed 

in Civil Code section 1689.  (Nmsbpcsldhb v. County of Fresno (2007) 152 Cal.App.4th 954, 
959.)  In pertinent part, those reasons are:  “(1) . . . consent of the party rescinding . . . given by 
mistake, or obtained through duress, menace, fraud, or undue influence . . . [(2) – (4) failure of 
consideration] (5) [illegality of the contract [or] (6) If the public interest will be prejudiced by 
permitting the contract to stand.”  Elder abuse is not a listed reason.  (CC § 1689.)   

 
Accordingly, the demurrer to this cause of action is sustained for this reason, as well as 

for the reasons stated in sections 1-3 above.  However, paragraph 278 of the FACC mentions 
undue influence, so Smith is granted leave to amend to state a cause of action for rescission 
based on undue influence.  He is not given leave to attempt to allege a cause of action for 
rescission based on elder abuse again.   

 
7. Fifth Cause of Action, Rescission based on Unilateral Mistake of Fact. 

 
Rescission is available for a unilateral mistake when that mistake is known to the other 

contracting party and is encouraged or fostered by that party.  (Bunnett v. Regents of University 
of California (1995) 35 Cal.App.4th 843, 854-855.) 

 
In attempting to state a cause of action for rescission based on unilateral mistake, the 

FACC alleges that Barakat deliberately misled Smith about the nature, scope, and impact of the 
terms of the agreement.  (¶ 283.)  Smith only asked for a loan of $300,000 to $600,000.  He 
never asked for or wanted Barakat to serve as a consultant on the qui tam cases.  (¶ 284.)  
Barakat led Smith to believe he would lend him this amount, but he never intended to do so. 
(¶ 285.)   

 
Given that Smith was an unsophisticated party and desperate for a loan it was 

reasonable for Smith to believe Barakat’s representation that he would loan Smith the amount of 
money Smith wanted and that the original contract, and the two addenda were, in essence, a 
loan.  (¶ 288.)   

 
As a matter of law, the court concludes it was not reasonable for Smith to believe the 

contract and the two addenda were in essence a loan.  (See the discussion in section 9 below.)  
A loan is something that must be repaid.  The consulting services and investment here did not 
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have to be.  BCI would be compensated for them only if Smith recovered in the whistleblower 
cases.  However, the court cannot sustain a demurrer to just part of a cause of action (PH II, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683), and Barakat has not persuaded 
the court that the rest of the claim for mistake is defective as a matter of law. 

 
8. Sixth Cause of Action, Rescission based on failure of consideration. 

 
In all executory contracts the several obligations of the parties constitute to each, 

reciprocally, the consideration of the contract; and a failure to perform constitutes a failure of 
consideration -- either partial or total, as the case may be -- within the meaning of section 1689 
of the Civil Code.  (Bliss v. California Cooperative Producers (1947) 30 Cal.2d 240, 249.)   
 

The FACC alleges that rescission is appropriate because, while Barakat loaned Smith 
approximately $200,000, he “provided virtually nothing of any use or value in the Qui Tam 
Cases.”  (¶ 294.)  However, this is at odds with other allegations in the FACC, which allege that 
Smith did not want any help with the qui tam cases anyway (¶ 284) and that, in fact, Barakat did 
provide some services regarding them.  (¶ 70, 75.)   

 
Further, in arguing that this claim states a cause of action, Smith cites no legal authority.  

Nor does he argue that some promised consideration was not provided.  Rather, he argues that 
the consideration that was provided was small compared to the amount that BCI now claims 
under the contract.  (See Opp. at 14:1-4.)  This does not sound like an argument that the 
consideration failed, but that it was inadequate, which is not a statutory ground for rescission. 

 
The demurrer to this cause of action is sustained for this reason as well as for the 

reasons stated in sections 1-3 above. 
 

9. Rescission based on illegality. 
 

Smith’s argues here that his transaction with BCI was really a loan and the interest rate 
was usurious.  

 
 “The essential elements of usury are: (1) The transaction must be a loan or forbearance; 

(2) the interest to be paid must exceed the statutory maximum; (3) the loan and interest must be 
absolutely repayable by the borrower; and (4) the lender must have a willful intent to enter into a 
usurious transaction.”  (Ghirardo v. Antonioli (1994) 8 Cal. 4th 791, 798 (emphasis added).) 

 
Barakat argues the court can determine now that two elements of this claim cannot be 

established: (1) there was no loan; and (2) any loan was not “absolutely repayable.” 
 
“A loan . . . is the delivery of a sum of money to another under a contract to return at 

some future time an equivalent amount with or without an additional sum agreed upon for its 
use; and if such be the intent of the parties the transaction will be deemed a loan regardless of 
its form . . . .”  (Milana v. Credit Discount Co. (1945) 27 Cal.2d 335, 339.)   

 
The original contract was not a loan.  Under it, BCI did not deliver money to Smith, but 

services.  Smith may have entered it due to fraud, but he recognized it for what it was:  an 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/25/21 

 
 

- 36 - 

agreement to provide consulting services in exchange for a portion of his qui tam recovery.  
(See ¶ 21 (“Barakat told Smith that Smith would first need to enter into a temporary consulting 
agreement with BCI [before Barakat would make Smith a loan]), 22 (“Barakat told Smith that 
Smith had to sign the consulting agreement as a condition of Barakat making the loan . . .”)  
Indeed, the original contract states that Smith acknowledges and accepts that “There is no 
promise by BCI of any investment in or loan to OTG.”   

 
The court, not a trier of fact, interprets contracts.  (See Waller v. Truck Ins. Exchange, 

Inc. (1995) 11 Cal.4th 1, 18.)  Even if there were some role for the trier of fact, the character of 
the transaction becomes an issue of law where reasonable minds can reach only one 
conclusion.  (See Ghirardo, supra, 8 Cal. 4th at 799.) 

 
Conceivably there could be some question of fact whether the two addenda, which are 

characterized as “investments” rather than loans, were really loans in disguise.  Cases 
discussing usury say “the issue is whether . . . the bargain of the parties, assessed in light of all 
the circumstances and with a view to substance rather than form, has as its true object the hire 
of money at an excessive rate of interest. . . . The existence of the requisite intent is always a 
question of fact.”  (Boerner v. Colwell Co. (1978) 21 Cal.3d 37, 44; see also Junkin v. Golden 
West Foreclosure Service, Inc. (2010) 180 Cal. App. 4th 1150, 1156.)   
 

However, as a matter of law, Smith cannot prove usury even as to the two addenda 
because the sums invested were not “absolutely repayable.”  Indeed, neither the original 
contract nor the two addenda states that anything must be repaid.  Any compensation for the 
consulting services and any sum due in consideration of the loan or investment was a 
contingent fee.  Barakat and BCI would recover nothing unless Smith did.  Smith’s Opposition 
fails to refute the argument that Smith cannot meet the “absolutely repayable” element of a 
claim for usury. 

 
Therefore, this cause of action is defective for this reason as well as the reasons set 

forth in sections 1-3 above.  While the court is skeptical that Smith can successfully amend, 
leave to amend is granted. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00837 
CASE NAME: STARR VS. FORRISTALL 
HEARING ON MOTION FOR ORDER IMPOSING SANCTIONS 
FILED BY BRIDGITTE E. FORRISTALL 
* TENTATIVE RULING: * 
 
Continued to 9:00 a.m. on September 15, 2021. 
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13.  TIME:  9:00   CASE#: MSC21-00961 
CASE NAME: WILLIAMS VS. CAPITAL BENEFIT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS COMPLAINT 
FILED BY CAPITAL BENEFIT, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion to strike portions of plaintiff’s complaint is granted with leave to amend. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00961 
CASE NAME: WILLIAMS VS. CAPITAL BENEFIT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CAPITAL BENEFIT, INC. 
* TENTATIVE RULING: * 
 
Unopposed demurrer to plaintiff’s complaint is granted with leave to amend. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON MOTION TO CONSOLIDATE CASE MSC21-00991 WITH MS21-0090 
FILED BY CAROL MEIER 
* TENTATIVE RULING: * 
 
 Plaintiff Carol Meier’s Motion to Consolidate is granted subject to monthly payments. 

The monthly amount to be determined at hearing at 9:00 a.m. on September 22, 2021.    

Background 

 On or about March 30, 2006, Plaintiff Carol Meier, a married woman, obtained a 

mortgage loan in the amount of $600,000, secured by the property located at 61 Rudgear Drive, 

in Walnut Creek.  Plaintiff allegedly defaulted on the loan on February 1, 2010. Defendant 

Attorney Lenders Services, Inc. was appointed as Trustee for the sale.  Defendant US Bank 

National Association is the Legal Title Trustee for Truman 2016 SC6 Title Trust, the holder of 

the Deed of Trust.  

  On April 15, 2021, Defendant Attorney Lender Services conducted the Trustee’s sale.  

At the auction the Property was sold for $950,000 by creditor’s bid from US Bank as Legal Title 

Trustee for the Truman Trust.  The Trustee’s Deed Upon Sale was recorded on May 3, 2021.  

Defendant filed the Unlawful Detainer action against Plaintiff and Martin Meier.    

 

Motion 

 Pursuant to CCP § 1048, Plaintiff brings this motion to consolidate MS21-0090 

(an unlawful detainer action against Carol and Martin Meier) with lead case, MSC21-00991 
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(an unlimited case) Carol Meier has brought against Defendant US Bank NA as Legal Title 

Trustee for Truman 2016 SC6 Title Trust and Attorney Lender Services.  US Bank and Carol 

Meier are both parties that have appeared in the Unlawful Detainer action.    

 Plaintiff argues there are common questions of law and fact between the unlimited civil 

action and the unlawful detainer case.  The basis of Plaintiff’s claims in the unlimited action is 

Defendant US Bank was not entitled to make a credit bid at the Trustee’s Sale because US 

Bank was not the present beneficiary of the Deed of Trust. Plaintiff contends US Bank is not the 

true owner of Meier’s Note and had no standing to foreclose on the Subject Property.   

 "In an action for unlawful detainer, section 1161a therefore necessarily requires proof 

that the property was 'duly sold in accordance with Section 2924 of the Civil Code,' and that 'the 

title under the sale has been duly perfected.' (Italics ours.)” (Kartheiser v. Superior Court of Los 

Angeles County (1959) 174 Cal.App.2d 617, 620.)  “The burden of proof rested upon [party 

seeking eviction] to show that the trust property had been duly sold to him and that his title was 

duly perfected.” (Crummer v. Whitehead (1964) 230 Cal.App.2d 264, 268.) 

 

 Plaintiff argues that consolidation of these cases promotes the convenience of the Court 

and the parties, furthers the goal of judicial economy, and avoids duplicative and possibly 

inconsistent adjudications.  “[T]he trial court has the power to consolidate an unlawful detainer 

proceeding with a simultaneously pending action in which title to the property is in issue. That is 

because a successful claim of title by the tenant would defeat the landlord's right to possession.”  

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.) 

 

 Defendant US Bank opposes the motion, arguing Plaintiff has brought this motion solely 

for the purpose of delaying the inevitable eviction from the subject property. Defendant argues 

that consolidating the actions will all but eradicate the property owner’s right to have the issue of 

possession resolved quickly.  (Code of Civil Procedure § 1179a.) Granting the motion to 

consolidate will have the practical effect of rewarding Plaintiff with an injunction, allowing her to 

continue to live in the property without paying, while Defendant incurs costs.   

 Additionally, Defendants argue Plaintiff is unlikely to succeed on the merits of her causes 

of action for wrongful foreclosure and cancellation of instruments based on application of the 

doctrine of res judicata and issue preclusion. On June 28, 2021, the Bankruptcy Appellate Panel 

of the Ninth Circuit affirmed the bankruptcy court rulings, holding that Truman was the true 

owner and beneficiary over the loan at the time of the foreclosure.  Plaintiff notes in the Reply 

that an appeal of the Bankruptcy Appellate Panel’s ruling is pending.  Also, as to the wrongful 

foreclosure, Plaintiff has not alleged tender or an exception to the tender requirement.  

Furthermore, the judicially noticeable documents show a complete chain of assignments of 

Plaintiff’s Deed of Trust from the original lender to Truman, which US Bank is the legal title 

trustee. As to the claim for violation of the Rosenthal Act, this cause of action does not involve 

title.  Plaintiff is only entitled to monetary damages under the statute.  (Civil code § 1788.22.)   
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Analysis  

  “Consolidation is not a matter of right; it rests solely within the sound discretion of the 

trial judge…”  (Fisher v. Nash Bldg. Co. (1952) 113 Cal.App.2d 397, 402.) “The trial court has 

the power to consolidate an unlawful detainer proceeding with a simultaneously pending action 

in which title to the property is in issue. That is because a successful claim of title by the tenant 

would defeat the landlord's right to possession.”  (Martin-Bragg v. Moore (2013) 219 Cal.App.4th 

367, 385.) Alternatively, the Court may stay the unlawful detainer action until the issue of title is 

resolved in the unlimited action.  (Ibid.)  

  “As a general rule, in unlawful detainer proceedings, only claims bearing directly upon 

the right to possession are involved. [Citation.]  However, where title is acquired through 

proceedings described in Code of Civil Procedure section 1161a, courts must make a limited 

inquiry into the basis of the plaintiff's title. [Citation.]”  (Old Nat'l Fin. Servs. v. Seibert (1987) 194 

Cal.App.3d 460, 465.) “Our Supreme Court explained that where the plaintiff in the unlawful 

detainer action is the purchaser at a trustee's sale, he or she "need only prove a sale in 

compliance with the statute and deed of trust, followed by purchase at such sale, and the 

defendant may raise objections only on that phase of the issue of title.”  (Ibid.)  

 Here, in the unlimited action, Meier challenges whether the sale was in compliance in 

with Civil Code § 2924h.  The unlimited action is solely about whether Defendant US Bank had 

the right to make a “credit bid” at the Trustee’s Sale.  Thus, there are common questions of law 

and fact.  “‘[A]n action for unlawful detainer can co-exist with other causes of action in the same 

complaint,’ it has been held, but only ‘so long as the entire case is treated as an ordinary civil 

action, not as a summary proceeding.’ [Citation.]”   (Martin-Bragg v. Moore (2013) 219 

Cal.App.4th 367, 387.) 

 The Court recognizes that consolidation of the unlawful detainer action with Meier’s 

wrongful foreclosure action changes the summary nature of the unlawful detainer and there is 

delay to regaining possession.  The trial court has discretion to assure the availability of fair 

compensation to the plaintiff for any delay in acquiring possession. (Code Civ. Proc., § 1170.5, 

subd. (c).) (Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 393.)  

 While Defendant suggests a payment of a $50,000 bond, the Court is inclined to order 

monthly payments pursuant to the CCP § 1170.5(c).  A determination of the amount of monthly 

rent “shall be based on the plaintiff’s verified statement of the contract rent for rental payment.”  

However, neither party has addressed this issue. 

  For purposes of determining the monthly payment and whether payment shall be 

deposited with the Court or an escrow account, the Court continues the hearing in part for 

further briefing to September 22, 2021.  Defendant US Bank shall file and serve the verified 

statement and supplemental brief as to the appropriate rental amount on or before September 8, 

2021.  Plaintiff’s response, if any, is due September 15, 2021. 
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16.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS VS. ATHENE ANNUITY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CLEAR RECON CORP 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to September 22, 2021, at 9:00 a.m., 
in Department 21.  The parties are directed to meet and confer, in person or by telephone, 
concerning the merits of defendant’s demurrer.  (Code Civ. Proc., § 430.41.)  Defendant shall 
file a compliance declaration on or before September 15, 2021. 
 
 The Court anticipates that the parties’ meet-and-confer discussions will result in an 
agreement that defendant will file a declaration of non-monetary status, and plaintiffs will not 
contest that declaration.  (See Civ. Code, § 2924l.)  Absent such an agreement, the Court will 
rule on defendant’s pending demurrer at the continued hearing.  The Court’s preliminary 
assessment is that the Court will sustain the demurrer as to plaintiffs’ entire Complaint, the only 
substantial question being whether the Court should grant leave to amend in an abundance of 
caution, or whether the Court should sustain the demurrer without leave to amend and enter a 
judgment in defendant’s favor. 

 

  

17.  TIME:  9:00   CASE#: MSN21-0504 
CASE NAME: CREEKSIDE WALK VENTURES VS. WILSON 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY DOW WILSON 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside the default is denied without prejudice. Defendant failed to file a 
proof of service demonstrating that he served plaintiff with notice of the hearing date. 

 

  

18.  TIME:  9:00   CASE#: MSN21-1411 
CASE NAME: METAS VS. COLLATERAL COORDINATOR 
HEARING ON DEMURRER TO UD COMPLAINT 
FILED BY COLLATERAL COORDINATOR, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued at request of the parties to September 15, 2021. 

 

 

 


